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Executive Summary

The aim of this work is to support States participating in the Biodiversity Beyond National Jurisdiction Preparatory
Committee meetings by presenting options for the content of the legal instrument appropriate for anticipated
future changes in the pressures on biodiversity beyond national jurisdiction. In order to do this, three pressures
on biodiversity beyond national jurisdiction were chosen: physical loss and damage to the seabed; removal of
biological resources; and ocean acidification. The potential legal options for area based management tools and
environmental impact assessment were then assessed for their ability to manage the likely future changes in
pressure. The legal options were developed at three levels of ambition which reflected progressively greater

need for capacity and funding.

The key findings of this review indicate that at the very least, the development of a legally binding Implementing
Agreement will provide an opportunity to more effectively balance conservation, economic and development
needs of Parties if it provides a platform for better cross-sectoral communication and collaboration for activities.
Better cross-sectoral communication would then support the improved assessment of cumulative impacts of
marine activities and would help facilitate the development of appropriate area-based responses in areas beyond
national jurisdiction. There are a number of cross cutting issues which could provide valuable coordination of

efforts for biodiversity conservation and sustainable use.

In areas beyond national jurisdiction, area-based measures are currently implemented under a sectoral and
fragmented approach. The options here suggest ways of implementing area based planning in a cross sectoral
way, while also preventing the undermining of existing High Seas area-based management tools, which could
prove valuable. Environmental Impact Assessment is currently undertaken for some selected sectors, with
varying approaches in areas beyond national jurisdiction. The coordination of environmental impact assessments
across sectors under the options presented here would provide for a more consistent framework and the setting
of international minimum standards to which States must adhere. The creation of such a framework could
provide a greater degree of confidence in the environmental assessment process through coordination and the

provision of capacity to more effectively assess the sustainability of marine activities.

There are a variety of legal options which could be used within the implementing agreement. They provide
different levels of opportunity to manage the gap in cross sectoral communication. A greater level of ambition
for each option will require additional capacity, but could provide increased benefits to the longevity of the

resources upon which many people will rely.

It is recognised that there are many additional pressures on the marine environment to those included in this
analysis. However it was important to make the legal options focused on the highest priority pressures on
biodiversity beyond national jurisdiction. It is recommended therefore that further research is undertaken to

extend this analysis to incorporate additional pressures and associated legal option.
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Un nouvel instrument international juridiguement contraignant concernant la conservation et I'utilisation
durable de la diversité biologique marine dans les zones situées au-dela des juridictions nationales (BBNJ) est en
cours d'élaboration. Quatre comités préparatoires sont en train d’étre mis en place pour élaborer cet instrument,
deux en 2016 et deux en 2017. Ces réunions seront I'occasion de discuter du contenu de l'instrument juridique
avant que le texte final ne soit adopté. Ce document contribue a la discussion sur I'utilisation d'outils de gestion
basés sur des aires bien définies et les Etudes d'impact sur I'environnement pour appuyer la conservation et
I'utilisation durable de la diversité biologique au-dela de la juridiction nationale. Le document a été élaboré a
travers une collaboration entre I'UICN, Birdlife International, I'Université de Cambridge et le Centre mondial de
surveillance de la conservation de la nature de ’'ONU Environnement et, financé par une subvention de I'Initiative

de conservation de Cambridge.

Le but de ce travail est d'appuyer les Etats participant aux réunions du Comité préparatoire de la biodiversité au-
dela des juridictions nationales en présentant des options pour le contenu de l'instrument juridique approprié
pour anticiper les changements futurs prévus des pressions sur la biodiversité au-dela des juridictions nationales.
Pour ce faire, trois pressions sur la biodiversité au-dela de la juridiction nationale ont été choisies : la perte
physique et 'endommagement des fonds marins ; le prélevement des ressources biologiques ; et 'acidification
des océans. Les options juridiques possibles pour les outils de gestion basés sur des aires géographiques bien
définies et les Etudes d'impact sur I'environnement ont été par la suite évaluées en fonction de leur capacité a
gérer les changements de pression probables a l'avenir. Les options juridiques ont été élaborées a trois niveaux

d'ambition, reflétant un besoin de plus en plus important de capacités et de financement.

Les conclusions clés de cet examen indiquent qu’au minimum, ['élaboration d'un Accord d'Exécution
juridiquement contraignant permettra de mieux équilibrer les besoins de conservation, et les besoins
économiques et de développement des Etats membres, si celle-ci fournit une plateforme pour une meilleure
communication intersectorielle et une meilleure collaboration concernant les activités. Une meilleure
communication intersectorielle appuierait alors une évaluation améliorée des impacts cumulés des activités
marines et aiderait a faciliter I'élaboration de réponses appropriées pour des aires géographiques bien définies
dans les zones situées au-dela des juridictions nationales. Il existe un certain nombre de questions transversales
qui pourraient fournir une précieuse coordination des efforts pour la conservation de la biodiversité et

I'utilisation durable des ressources naturelles.

Dans les zones situées au-dela de la juridiction nationale, les mesures basées sur des aires bien définies sont

actuellement mises en ceuvre sous une approche sectorielle et fragmentée. Les options proposées ici suggerent
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des fagons de mettre en ceuvre une planification basée sur des aires bien définies d'une maniére intersectorielle
tout en évitant de porter préjudice aux outils de gestion existants pour la Haute Mer qui pourraient s'avérer
utiles. Une Etude d'impact sur I'environnement est actuellement entreprise pour certains secteurs choisis, avec
des approches variées dans les zones au-dela des juridictions nationales. La coordination des Etudes d'impact sur
I'environnement entre les différents secteurs dans le cadre des options présentées ici permettrait d'établir un
cadre plus cohérent et de fixer des normes minimales internationales auxquelles les Etats devraient adhérer. La
création d'un tel cadre pourrait renforcer la confiance dans le processus d'évaluation environnementale a travers

la coordination et le renforcement de la capacité a mieux évaluer la durabilité des activités maritimes.

Il existe une variété d'options juridiques qui pourraient étre utilisées au sein de I'Accord d’Exécution. Ceux-ci
offrent différents niveaux de possibilités pour gérer les lacunes dans la communication intersectorielle. Un
niveau plus élevé d’ambition pour chaque option exigera une capacité supplémentaire, mais pourrait fournir des

avantages accrus a la longévité des ressources dont dépendent un grand nombre de personnes.

Il existe de nombreuses pressions supplémentaires sur le milieu marin a I'égard de celles qui sont incluses dans
cette analyse. Cependant, il était important de faire en sorte que les options juridiques soient axées sur les
pressions ayant la plus haute priorité sur la biodiversité au-dela de la juridiction nationale. Il est donc
recommandé que d'autres recherches soient entreprises pour étendre cette analyse afin d'intégrer des pressions

supplémentaires et des options juridiques appropriées.



Resumen Ejecutivo

Esta en elaboracidn un nuevo instrumento internacional juridicamente vinculante relativo a la conservacién y el
uso sostenible de la diversidad biolégica marina en zonas situadas fuera de la jurisdiccidn nacional. Se previeron
cuatro reuniones del Comité Preparatorio, dos para 2016 y dos para 2017. Estas reuniones presentan la
oportunidad de discutir sobre el contenido del instrumento legal antes de que se acuerde sobre el mismo. El
presente documento contribuye a la discusidn sobre el uso de herramientas de planificaciéon basada en areas
geograficas especificas y de la evaluacion de impacto ambiental para apoyar la conservacion y uso sostenible de
la biodiversidad en zonas situadas fuera de la jurisdiccion nacional. El documento fue elaborado mediante una
colaboracion entre la UICN, Birdlife International, la Universidad de Cambridge y el Centro Mundial de Monitoreo
de la Conservacidon de ONU Medio Ambiente, financiado a través de una subvencién de Cambridge Conservation

Initiative.

El objetivo de este trabajo es apoyar a los Estados que participan en las reuniones del Comité Preparatorio sobre
biodiversidad en zonas situadas fuera de la jurisdiccidn nacional a través de la presentacién de opciones para el
contenido del instrumento legal adecuadas para los cambios futuros que se anticipan en las presiones sobre la
biodiversidad en dichas zonas. Con este fin se eligieron tres presiones sobre la biodiversidad en zonas situadas
fuera de la jurisdiccidon nacional: pérdida fisica y dafio en los fondos marinos; remocién de recursos bioldgicos y
acidificacion de los océanos. Las posibles opciones legales relativas a la evaluacion de impacto ambiental y las
herramientas de planificacién basada en areas geogréficas especificas fueron evaluadas en funcion de su
capacidad para manejar los posibles cambios futuros en las presiones. Las opciones legales fueron desarrolladas
considerando tres niveles de ambicidn reflejando de modo progresivo una mayor necesidad de capacidades y

recursos financieros.

Las principales conclusiones del estudio muestran que, como minimo, si proporcionara una plataforma para una
mejor comunicacion y colaboracién para la realizaciéon de actividades intersectoriales, la elaboracién de un
acuerdo de implementacion juridicamente vinculante brindara la oportunidad de equilibrar de modo mas
efectivo las necesidades de conservacion, desarrollo econémico y social de los Estados miembros. Una mejor
comunicacion intersectorial contribuiria a una mejora en la evaluacidon de los impactos acumulativos de las
actividades marinas y ayudaria a facilitar el desarrollo de respuestas basadas en areas geograficas especificas en
zonas situadas fuera de la jurisdiccidn nacional. Hay una serie de temas transversales que podrian proporcionar

una valiosa coordinacion de esfuerzos para la conservacion y el uso sostenible de la biodiversidad.

En la actualidad, las medidas de planificacién basada en areas geograficas especificas en zonas situadas fuera de
la jurisdiccién nacional son implementadas bajo un enfoque sectorial y fragmentado. Las opciones aqui incluidas

sugieren formas que podrian ser valiosas para la implementacién intersectorial de la planificacion basada en
9



areas, al mismo tiempo que se evite se socaven las herramientas de gestion basadas en areas en alta mar
existentes, que podrian ser valiosas. En la actualidad se llevan a cabo evaluaciones de impacto ambiental para
ciertos sectores, con diversos enfoques sobre las zonas situadas fuera de jurisdiccién nacional. La coordinacién
de evaluaciones de impacto ambiental entre sectores en virtud de las opciones que aqui se presentan,
proporcionaria un marco mas consistente y el establecimiento de estdndares minimos a nivel internacional, a los
que los Estados deberian adherirse. La creacién de dicho marco aportaria un mayor grado de confiabilidad en el
proceso de evaluacion ambiental mediante la coordinacidon y provision de capacidades para evaluar la

sostenibilidad de las actividades marinas de modo mas efectivo.

Hay una variedad de opciones legales que podrian ser utilizadas en el acuerdo de implementacién. Las mismas
brindan distintos niveles de oportunidad para manejar la brecha existente en la comunicacion intersectorial. Si
bien un mayor nivel de ambicidn para cada una de las opciones requerira mayores capacidades, también podrian

proveer mayores beneficios para la durabilidad de los recursos de los que tantas personas dependen.

Se reconoce que, ademas de las que se incluyen en este analisis, hay muchas presiones adicionales sobre el
ambiente marino. No obstante, era importante hacer que las opciones legales estuvieran lo mas enfocadas
posible en funcidn de las principales presiones sobre la biodiversidad en zonas situadas fuera de la jurisdiccion
nacional. Se recomienda por lo tanto que se lleve a cabo mayor investigacion para ampliar este analisis e

incorporar otras presiones y las opciones legales relacionadas con las mismas.
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ynpasaswoLlee pe3tome

B HacTosAwee Bpems pa3pabaTbiBAaeTCA HOBbIN MEXAYHAPOOHbIA OpPUAMYECKM 00A3aTesIbHbIA AOKYMEHT,
KacaloLMNCA COXPAHEHUS U YCTOMYMBOTO MCMOAb30BaHUA MOPCKOro 61M0I0rMYeckoro pasHoobpasua B panoHax
33 npepenamu  HauMoHanbHOM topucavKkumm  (BBNJ). B HacTosiliee Bpema MNpoBOAATCA 4eTbipe
NnoAroToBUTE/IbHbIX KOMUTETA A5 Pa3paboTkM foKymeHTa: aga B 2016 rogy u asa B 2017 roay. 3Tv coBelLaHuA
NpeacTaBAAlOT €060 BO3MOMKHOCTL OOCYAUTb COAEp’KaHMe MNpPaBOBOr0 [AOKYMEHTa A0 COr/lacoBaHuA
OKOHYATENbHOTO TEeKCTa. ITOT JOKYMEHT CNOCOBCTBYET OOCYKAEHWIO WCMONb30BAHUA MHCTPYMEHTOB
ynpaB/iieHUs Ha OCHOBE PaliOHOB M OLLEHKMW BO34ENCTBUA Ha OKPYXKaloLLyo cpeay B NOAAEPIKKY COXPaHEHUA U
YCTOMYMBOrO MCNONb30BaHMA 6MopasHoobpasma 3a Nnpesenamm HaLMOHANbHON OPUCAUKUNN. [JOKYMEHT 6bin
pa3paboTaH Ha ocHoBe coTpyaHuyecTBa mexay MCOI, Birdlife International, KembpuaKckum yHMBEpCUTETOM
1 BceMMpHbIM LLEHTPOM MOHUTOPUHIA NpupoaooxpaHbl OOH, buHaHcnpyembim 3a cyeT rpaHTa MHMLMaTMBDLI NO

coxpaHeHuto Kembpuaskckoit MHMUMaTMBbI No npupogooxpaHe (Cambridge Conservation Initiative).

Llenb 3Toi paboTbl 3aK/AOYAETCA B OKa3aHWM NOAAEPMKKM rOCY4apCTBAaM, YYacTBYIOWMM B 3acedaHuax
MoarotoBUTENbHOrO KOMWTETa NO 6MOpa3HOO6pasuio 3a Npegenamu HaUMOHANbHOW HOPUCOMKUAK, NYTEM
npeAcTaB/ieHUA BApPMAHTOB COAEPKAaHWUA MPAaBOBOro 4OKYMEHTa, MOAXOAALLErO A/ Npeanoaaraembix 6yayLmx
M3MeHeHU B AasieHun Ha 6uopasHoobpasve 3a nNpeaenamy HaLMOHANbHOMN PUCANKUMK. [asa 3Toro 6bian
BblBpaHbl TpU dakTopa BO34eNCTBUA Ha 6uopasHoobpasue 3a nNpegenamv HauMOHANbHOW OPUCAMKLMUK:
dusmnyeckme notepm u ywepb mopckomy AHy; YaaneHue 6UMONOMMYECKMX Pecypcos; M nogkmcneHne okeaHa.
3atem 6blAM OUEHEeHbl MOTeHLMa/bHble MPaBOBble BapUaHTbl A4JA MHCTPYMEHTOB YMpaB/AeHWA Ha OCHOBe
PaOHOB M OLLEHKMN BO3AENCTBUA Ha OKPYXKaIoLLYIO cpeay B OTHOLEHMM UX CNOCOBHOCTM YyNpPaBAATb BEPOATHbIMM
6yAYWMMN U3MEHEHNAMM AaBaeHua. KOpmanueckme BapmaHTbl 6bian pa3paboTaHbl Ha TPEX YPOBHAX ambuLmiA,

YTO OTpPa*KaetT Bce 6onee BO3pacTarowyro I'IOTpe6HOCTb B NOTeHUMane n CbMHaHCVIpOBaHMM.

OcHOBHble pe3ynbTaTbl 3TOro 0630pa CBUAETELCTBYIOT O TOM, YTO, MO KpaiiHei mepe, pa3paboTka opuanYeckm
obnasbieatowero CornaweHua 06 ocyliecTsieHMM obecneuymT BO3MOMHOCTL 6onee 3pPeKTUBHO coyeTaTb
NPUPOAOOXPAHHbIE, SKOHOMMYECKME U CBA3AHHbIE C Pa3sBUTMEM MNOTPEBHOCTU rocyAapCTB-4/€HOB, €C/IM OH
obecrieunsaeT naatGoOpMy ANA JYYLIErO MEMKCEKTOPaNbHOro B3aMMOAEMNCTBUA M coTpyaHuyecTsa. Bonee
abdeKTMBHAA MeXoTpacnesas KOMMyHMKauusa 6yaer 3aTem  NOALEPMKMBATL  YAYULIEHHYIO  OLLEHKY
KYMYJATUBHOIO BO34ENCTBUA MOPCKOW AeATENbHOCTM M MOMOXET COAeNCTBOBaTL Pa3paboTKe COOTBETCTBYHOLMNX
pernoHanbHbIX OTBETHbIX Mep B palioHax 3a npeaenamu HauMOHaNbHOW pUcaAMKLMU. CyLiecTByeT Lenblii pag,
CKBO3HbIX BOMPOCOB, KOTOpble MOryT obecneynTb LEHHYD KOOPAMHALMIO YCUAWUIA MO COXPaHEHUIO M

YCTOMUYMBOMY MUCMONb30BaHUIO BOPa3HOOBpa3sms.
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B paiioHax, Haxoasalmxca 3a npesenamm HauMoHAAbHON IPUCAUKLMK, TEPPUTOPMAIbHBIE MEPbI B HAcToALLee
BPEMA OCYLLECTBAAIOTCA B PaMKax CEKTOpasbHOrO M ¢GparmeHTMPOBaHHOrO noaxona. BapuaHTbl 3aech
npeasaratoT cnocobbl peannsaunm TeppuUTopManbHOro NaaHMPOBaHMA B KPOCC-CEKTOPAIbHOM NOPALKE, a TaKKe
npefoTBpaLLeHne NOAPbIBA CYLLECTBYIOLLMX UHCTPYMEHTOB YNpPaBAeHUA paioHaMM OTKPbLITOrO MOpPSA, KOTopble
MOTYT OKa3aTbCA NoJie3HbIMU. B HacTosee BpemMa OLLEHKA BO3AEMUCTBMA HA OKPYKAOLLYytO cpeay NpoBoguTcA
0N HEKOTOPbIX OTAE/bHbIX CEKTOPOB C Pas/IMYHbIMU NoAxoAamMu B obnacTax 3a npeaenamm HauvoHasIbHOM
topucamkummn. KoopamHauus OLLEHOK BO3AEWCTBMA Ha OKPY)Kalollylo Ccpefy B Pas/MYHbIX CEKTOPax B
COOTBETCTBUM C MpPEACTABNEHHbIMM 34ecb BapuaHTamu obecneynt 6osiee COrNacoBaHHbIE PaMKU U
YCTAaHOB/IEHME MEXKAYHAPOAHbIX MMHUMaNbHbIX CTAHAAPTOB, KOTOPbIM LO/IXKHbI COOTBETCTBOBATb FOCYAApCTBa.
Co3paHue TaKoM CTPYKTypbl Morao 6bl o6ecneyntb 60abLUYIO CTEMEHb YBEPEHHOCTM B NPOLLECCE 3KO0TMUYECKON
OLLEHKM MOCPeACTBOM KOOPAMHAUUKM U NPeaocTaB/ieHna BO3MOXKHOCTeN ans 6onee 3dOEKTUBHOM OLEHKM

YCTOMYMBOCTM MOPCKOW AeATENbHOCTU.

CyLiecTByeT Lenblit pag NpaBoOBbIX BAPUAHTOB, KOTOPble MOTYT 6bITb MCMO/b30BAHbI B paMKax coriaweHunsa ob
ocywecteneHmn. OHM NpeaocTaBAAIOT pPasHble YPOBHM BO3MOMKHOCTEW nO/1A NPEOAO/SIEHUA paspbiBa B
MEKCEKTOPA/IbHON KOMMYHMKaLmu. bosee BbICOKMI ypOBEHb amMbULMIA NO KaxKgoMy BapuaHTy notpebyet
AOMONHUTENbHBIX MOLLLHOCTEM, HO MOKET MPUHECTU AOMONHUTE/IbHbIE BbIroAbl A4 A0ITOBEYHOCTU PECYPCOB,

Ha KOTOpble MHOTrMne nogun 6y,a,yT nonaratbCA.

lMpWn3HaHO, YTO CyLEeCcTBYET MHOXECTBO AOMO/IHUTE/IbHbIX HAarpy30K Ha MOPCKYIO cpeay ANA TeX, KTO BKAOYEH B
3TOT aHanu3. BmecTe ¢ Tem BaXKHO, 4TOObI NnpaBoBbl€ BaAPWNaHTbI 6b11n Cd)OKYCMpOBaHbI Ha OKa3aHWKU HaunBbICWEro
npnopuTeTa Ha 6M0pa3Hoo6pasme 3a npegenamum HaUMOHaNbHOM HOPUCANKLMK. B CBA3M C 3TUM pekomeHayeTcA
npoBecTn AONO/IHUTENbHbIE NCCNenoBaHUA ONA paClUMPEHUA 3TOTO aHa/M3a C Ueibio y4yeTa A0NO/THUTENbHOTO

AaBaieHNA U CBA3AaHHbIX C 3TUM HOPNANYECKUX BAPUAHTOB.
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1 Introduction

In 2015, the United Nations General Assembly (‘UNGA’) agreed to develop a new internationally legally binding
instrument concerning the conservation and sustainable use of marine biological diversity in Areas Beyond
National Jurisdiction (’biodiversity beyond national jurisdiction’ or ‘BBNJ’) (UNGA, 2015, (A/RES/69/292)). The
instrument will be an Implementing Agreement under the United Nations Convention on Law of the Sea
(‘UNCLOS’) and will be described as the ‘Implementing Agreement’ throughout this document. UNGA decision
69/292 takes into account the recommendations of States through the BBNJ Working Group (established in 2006)
and establishes a Preparatory Committee to make substantive recommendations to the UNGA on the “elements
of a draft text of an international legally binding instrument under UNCLOS”. Following the 2015 UNGA
resolution, it was agreed that the instrument would focus on four overarching issues. These are known as the
‘Package deal’ and consist of: marine genetic resources; area-based management tools (‘ABMTs’ including
Marine Protected Areas (‘MPAs’)); environmental impact assessments (‘EIAs’); and capacity building and the
transfer of marine technology (UNGA, 2014, (A/69/177*item 75). For a more detailed context, see Wright et al.
(2016).

In January 2015 the Working Group reported that “some delegations expressed concern about negotiating a new
legally binding agreement without a clear understanding of what it would cover” and that the original package
of topics highlighted for discussion in 2011 “was no more than a description of major topics to be addressed,
which did not specify which activities would be covered by a new instrument” (UNGA, 2014, (A/69/177*item 75).
Taking these concerns into account, a project was devised to provide a set of legal options for discussion on how

an agreement might be formulated in the context of a range of changing pressures on BBNJ.

The resulting Cambridge Conservation Initiative (CCl) funded project is a collaboration between International
Union for Conservation of Nature (IUCN), Birdlife International, the University of Cambridge and the UN

Environment World Conservation Monitoring Centre.

One of the key considerations of the project was to bring biodiversity experts together with legal experts to
explore the options that States have in formulating the Implementing Agreement. To ensure effectiveness, it is
important that the Implementing Agreement contains appropriate legal options to protect biodiversity and allow
its sustainable use and thus to address identified key pressures. In addition, the agreement must reflect the
changes in marine uses that might occur and recognise that the marine environment is highly mobile and
interconnected. This report aims to support States participating in the BBNJ Preparatory Committee by
presenting legal options that can respond to current and anticipated future changes in the pressures on BBNJ.
The pressures on BBNJ are described in a separate document, a Horizon Scan of pressures on biodiversity also

undertaken as part of this project (Eassom et al., 2016).
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The presentation of these options provides legal assessments/considerations in relation to the issues highlighted
at the first Preparatory Committee meeting.! The aim of this document is not to provide definitive advice but to
provide a number of legal options that encourage further consideration and discussion around two specific
components of the ‘package’ of topics that the legal agreement will cover, namely ABMTs and ElAs. The legal
options are also considered in light of some of the main issues facing the marine environment at this time (the

three pressures described above).
The document is structured around the following sections:

Foundational concepts- this chapter summarises the discussion regarding definitions and principles,
and provides some examples of existing legal formulations.
Legal Options this chapter contains the three main sections of the report, the presentation of the legal
options associated with ABMTs, the legal options associated with ElAs, and finally, the legal options for
cross-cutting components spanning both ABMTs and EIAs. Within each section there is an assessment
of the potential of the legal options to address the pressures described in the Horizon Scan foundation
document (Eassom et al., 2016).
Area Based Management Tools
1 Legal options for components of a new agreement in the context of ABMTs
1 Application of ABMT-based legal options to key pressures on biodiversity
Environmental Impact Assessment
T Legal options for components of a new agreement in the context of EIAs
1 Application of EIA-based legal options to key pressures on biodiversity
Crosscutting componentsof a new Implementing Agreement (components that are applicable
to both issues surrounding ABMTs and EIAs).
1 Key principles for the Implementing Agreement
T Legal components that are relevant to both ABMTs and EIAs
1 Relevance of the legal options for addressing three key pressures on biodiversity
Conclusion

The final chapter presents the conclusion and recommendations.

1 Further details of discussions held at BBNJ Preparatory Committee Meeting 1 can be found in the Chair’s Overview (Charles,
2016a).
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2 Foundational concepts

2.1 Definitions

An important component of the new Implementing Agreement is selecting the most relevant and accurate
definitions of terms in accordance with the objectives of the agreement. Presently, many organisations such as
the IUCN and Multilateral Environmental Conventions, such as the Convention on Biological Diversity (CBD), have
existing definitions for terms such as, biological diversity and MPAs, which are relevant to a new agreement. A
key discussion arising at the Preparatory Committee meetings in 2016, centred on whether or not existing
definitions should be used as a basis for generating definitions for the new agreement. Care will also need to be
taken to ensure that definitions used in the new agreement are consistent with, and do not contradict existing
definitions used in UNCLOS. The issue of definitions was noted in the overview of Preparatory Committee 2
(Charles, 2016b). UNCLOS definitions for the Area(“the seabed and ocean floor and subsoil thereof, beyond the
limits of national jurisdiction” (UNCLOS, 1982 Article1(1)); the continental shelf (“...comprises the seabed and
subsoil of the submarine areas... to a distance of 200 nautical miles from...” (UNCLOS, 1982, Article 76(1)); the
High Seag”.. all parts of the sea that are not included in the exclusive economic zone, in the territorial sea or in
the internal waters of a State...” (UNCLOS, 1982, Article 86) will therefore be used for the new Implementing
Agreement. Another fundamental definition is that of marine biological diversity which is not defined in
UNCLOS. A decision will therefore need to be made as to whether the definition given in the CBD will be sufficient
in which biologicaldiversity is defined as “the variability among living organisms from all sources including, inter
alia, terrestrial, marine and other aquatic ecosystems and the ecological complexes of which they are part; this

includes diversity within species, between species and of ecosystems” (CBD, 1992, Article 2).

One definition that is being discussed at great length is that of ABMTS At present there is no universally accepted
definition of ABMTs, as tools are often sector-specific, although they “... are generally understood to include
spatial and non-spatial tools that afford a specified area higher protection than its surroundings due to more
stringent regulation of one or more or all human activities” (Molenaar & Elferink, 2009). Other suggestions for a

universal definition include:

“Area based Management Tools (ABMTs) are regulations of human activity in a specified area to achieve
conservation or resource management objectives.” (IUCN, 2015); or

“Sectoral ABMTs include measures adopted by a competent international organisation to achieve
biodiversity conservation objectives for a specific area such as International Maritime Organisation’s
(IMO) Particularly Sensitive Sea Areas (PSSAs) ... Cross-sectoral tools are those that require cooperation

and coordination across multiple organisations and bodies, including MPAs and MSP.” (IUCN, 2015)

Various definitions of MPAS have already been agreed upon and therefore could be used within the new
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Implementing Agreement. For example, IUCN defines a protected area as “a clearly defined geographical space,
recognised, dedicated and managed, through legal or other effective means, to achieve the long-term

conservation of nature with associated ecosystem services and cultural values” (Dudley, 2008). Following

Preparatory Committee meeting 2, IUCN issued a statement suggesting that the MPA definition used in a new
agreement should include a clause stating the: “primary aim of long term conservation of nature including
biodiversity and associated ecosystem services.” (IUCN, 2016). This specification would help distinguish MPAs
from other ABMTs because other tools may not pursue long-term nature conservation as their primary goal,

focusing instead, for example, on the mitigation of the impacts of a particular activity.

2.2 Principles and approaches

Guiding principles and approaches have been discussed at Preparatory Committee meetings 1 and 2, with some
convergence on the inclusion of various approaches and principles in the new agreement. In order to ensure
that Parties to the agreement can implement the new instrument effectively, these will need to be defined.

Some that have been discussed are listed and existing definitions are provided below:

Ecosysterbased approachiefined by the CBD as “a strategy for the integrated management of land,
water and living resources that promotes conservation and sustainable use in an equitable way” (CBD,

2016);

Precautionary principle/approachas described in the preamble of the Convention on Biological
Diversity: “where there is a threat of significant reduction or loss of biological diversity, lack of full scientific
certainty should not be used as a reason for postponing measures to avoid or minimize such a threat” (CBD,
1992). The principle is also a well-recognized norm of customary international law: States are typically
bound by customary international law regardless of whether the states have codified these laws
domestically or through treaties. The principle is enshrined in Principle 15 of the Rio Declaration on

Environment and Development (1992).

Common but differentiated responsibilitiesas characterised in Principle 7 of the Rio Declaration:
“States shall cooperate in a spirit of global partnership to conserve, protect and restore the health and
integrity of the Earth's ecosystem. In view of the different contributions to global environmental

degradation, States have common but differentiated responsibilities...” (United Nations, 1992b)

Common concern of mankinds applied by the preamble of the Convention on Biological Diversity:
“the conservation of biological diversity is the common concern of [hu]mankind” (CBD, 1992). It should
be noted that this principle can also bring to the negotiating table other key principles of interest to
States, such as intergenerational equity, international solidarity, shared decision making and

accountability, and benefit and burden sharing through financial cooperation. It would allow a
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meaningful link to be forged between the new Implementing Agreement and the Convention on

Biological Diversity?.

Preparatory Committee participants and Member States will therefore need to determine if such definitions are

fit for the purposes of the new agreement, or if new definitions are required.

2 See Bowling et al. (no date) for more information
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3 Methodology

3.1 Scope of Work

Two elements of the ‘package deal’ of issues identified by the BBNJ Working Group in 2011 (UNGA, 2011,
A/69/119) are addressed herein. The focus was to allow a more detailed analysis by the project team on the

specifics of these two issues. This document concentrates on:
1. Area Based Management Tools (ABMT), including Marine Protected Areas (MPAs)
2. Environmental Impact Assessments (EIAs)

It is recognised that capacity development and technology transfer is another area where further work is
recommended, and there is considerable work being undertaken on marine genetic resources by others. Due to
the short duration of the project and in order to avoid losing focus by becoming too broad, these areas were

excluded from the analysis.

In order to adequately understand the legal options discussed in this document and how well they would address
pressures on the marine environment, key pressures were selected to ‘test’ the options against.? An opportunity
to identify key pressures arose at an expert workshop held by the Global Ocean Commission in 2015. In advance
of this workshop, a survey was circulated among the invited experts requesting them to assess the current and
future pressures on the marine environment. The survey listed threats to the marine environment drawn from
published sources. These threats were ranked by severity and urgency by the expert participants. From this
assessment, key pressures and the associated activities were identified. We recognise that there are many
threats to the marine environment, including in Areas Beyond National Jurisdiction (ABNJ). However, in order to
test this options-based approach, the number of pressures addressed in this document was limited to three

(Table 1 below).

3 For the purpose of this exercise, key pressures are understood as those that currently or have a the potential to be cause

significant impacts on the marine biodiversity
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Table 1: The pressure categories and associated pressures assessed

No. Pressure Category Pressure

1 Physical loss & damage to the seabed Physical loss (smothering)

Physical damage (extraction)

Physical damage (abrasion)

Physical damage (siltation)

2 Removal of biological resources The direct extraction of target species

The direct extraction of non-target species

3 Ocean acidification Ocean acidification

3.2 Foundation Documents

Following delineation of the scope of the project, a foundation review on pressures, and associated activities,
within ABNJ was undertaken. This review was undertaken as a Horizon Scan, reviewing the three pressure
categories listed above in Table 1, and identifying the associated activities. The intensity of these activities was
assessed as part of the Horizon Scan. For more detail on the activities, pressures and trends please see Eassom
et al. (2016). In parallel with this, a second foundation document comprising a legal scan was undertaken by the
Cambridge Centre for Environment, Energy and Natural Resource Governance (C-EENRG), University of
Cambridge (Barritt & Vinuales, 2016). The legal scan also focused on the same pressures and reviewed the legal

context for the management of these pressures in ABNJ, including existing instruments.

3.3 Expert Workshop

Following the development of the Horizon Scan of pressures on biodiversity, and the associated legal review, a
two-day workshop was convened in Cambridge in May 2016. The workshop gathered legal and biodiversity
experts to inform the suggested legal options. The workshop started with a review of the existing situation and
presentation of the two foundation documents. Detailed discussions on the gaps in the existing legal
frameworks, and the implication for biodiversity followed. The second day focused on the two Package elements
(ABMTs and EIAs), and the three pressures. Legal options to facilitate the implementation of the tools and
address the pressures were drafted. As part of these discussions, it was recognised that the spectrum of legal
options can be organised according to the level of ambition. The components and their associated options are
drawn from an understanding of what may be required by the Implementing Agreement based upon discussions

at the first and second sessions of the Preparatory Committee and the first two Chair’s reports.
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3.4 Side event at the 2" session of the Preparatory Committee

Draft legal options were presented at a side event on the 8" September 2016 during Preparatory Committee

meeting 2 in New York. This side event had two central objectives:

1) to assess the extent to which a package of legal options for ABMTs and ElAs is helpful to Preparatory

Committee participating Member States; and

2) to initiate a discussion with Preparatory Committee participating Member States on how we may

develop relevant institutional structures that support ABMTs and ElAs.

A facilitated discussion at the side event refined the legal options. The result of all these steps is presented in

this document.
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3.5 Schematic Summary

The figure (1) below provides a schematic summary of the project approach. Activities were identified that had the potential to contribute to pressures on biodiversity beyond
national jurisdiction. Three pressures which derived from these activities, were selected. The policy responses to these pressures were provided by the ‘package deal’. What

legal options could be used to implement policy responses were identified. Finally, how these could control the potential pressures on biodiversity was discussed.

Figure 1- Summary of project process.
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4 Legal Options

4.1 Introduction

This chapter reviews two package issues, EIAs and ABMTs, and also includes selected cross-cutting components,
relevant across all issues. The legal options for the suggested components (elements for which there should be
provisions developed for within the Implementing Agreement, e.g. implementation and approval of measures,
etc.) of the Implementing Agreement are presented. Three scenarios are suggested for each component in order
of ambition and capacity. We then briefly discuss the potential of these options to address the effects of the

three identified pressures on BBNJ. The cross-cutting issues are covered at the end of the chapter.

The figure (2) below illustrates the approach taken in this exercise. We consider a number of components which
could be part of the Implementing Agreement. For each component we outline three legal options. The legal
options are grouped into Scenarios, 1 to 3. The legal ambition, and likely necessary capacity, increase from
Scenario 1 to Scenario 3. However, we consider that the best or most appropriate set of provisions for the
Agreement may result from a combination of different levels of ambitions (different scenarios) to different
Agreement components. Summary tables of the Scenarios and associated legal options are presented in Section

4 and the detailed legal tables are provided in Appendices 1-3.

22



Increasing ambition & capacity

—

Scenariol Scenario 2 Scenario3

Oversight

Existing
ABMT/EIA

Coordination

Compliance

Implementing Agreement components

Option
i

Option
2

Option
3

Option
e

Option
2

Option
3

Option
2

Option
2

Option
3

Option
2

Option
3

Option
3

Figure 2: Legal options presented for various aspects of a new Implementing Agreement under UNCLOS. Options are grouped
into Scenarios based on the level of ambition and capacity required to implement. Green borders reflect an example of the
‘pick and mix’ approach to selecting relevant options for the new Agreement.

Although the legal options relating to EIAs and ABMTs are described separately, there are some elements that
are consistent between the two options (e.g. oversight, coordination, etc.), and were reviewed as cross-cutting
components and presented in a dedicated section (section 4.5). The document pays particular attention to the
applicability of the proposed legal options to selected threats to BBNJ on the basis of expert opinion and a

thorough literature review.

4.2 Area Based Management Tools, including Marine Protected Areas

4.2.1 Introduction

This section provides a summary of the legal options which relate specifically to ABMTs, including MPAs. As
noted previously, the legal options are presented in the form of three scenarios. A summary of the legal options

is presented in Appendix 1, with a more detailed discussion of the components of the legal options described
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here. The discussion of each component should therefore be read in conjunction with the summary table in
Appendix 1. For ABMTs, each scenario provides a different level of management and protection options. As the
level of ambition to conserve and sustainably use BBNJ increases from scenario 1 to 3, the components alluding
to measures for protection, the tracking of progress towards targets, and scientific input etc., become more
rigorous. The increasing level of ambition will require increasingly ambitious governance mechanisms. These
more ambitious governance measures will additionally require increased capacity (including financial,
administrative, technical and human) and it will therefore be necessary to think carefully about how capacity can
be built to facilitate these suggestions. An analysis of the different levels of capacity required is currently beyond
the scope of this report. However, it is thought that an analysis of how existing regional capacity and capacity
building measures could be applied to BBNJ would provide a helpful input into future Preparatory Committee

discussions.

New implementing Agreement and Existifgechanisns for establishingABMTs in ABNJ

At present, there are a number of sector specific mechanisms through which ABMTs can be designated in ABNJ.
For example, Vulnerable Marine Ecosystems (VMEs) protect parts of the seabed from certain types of bottom
contact fishing, and the International Maritime Organization supported ‘Special Areas’ under the International
Convention for the Prevention of Pollution from Ships (MARPOL) aim to curtail or eliminate operational
discharges (IMO, 2017). Those Regional Seas Programmes with a mandate in ABNJ, in their turn, can regularly

also designate areas for protection of biodiversity.

4.2.2 Description and assessment of the legal options for Area Based Management Tools

In this section, we further detail the legal options described in the Appendix 1. Along with the description of the
components, we also present a brief review of opportunities and challenges that option would offer under the
different scenarios for a limited number of ABMT components. The Focus component is only described here to

help provide a detailed framework and a focus for the structure of the Implementing Agreement.

Focus

Each scenario presented here is framed around biodiversity-focused MPAs and provides options for the use of
other ABMTs, such as sectoral or cross-sectoral mechanisms (e.g. marine spatial planning). An Implementing
Agreement under Scenario 3 would provide the most detailed framework, making explicit provisions for ABMTs
specific to sustainable use of natural resources, such as marine spatial planning. However, Scenario 1 only
introduces a reference to such ABMTs allowing potential future inclusion of other mechanisms in addition to
marine protected areas.

When considering the Focuscomponent, the creation of MPAs would help to reduce the likelihood of damage
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to the seabed, and associated habitats, within a delineated boundary by restricting or prohibiting certain
activities, such as deep sea bottom fishing. However, MPAs alone would be ineffective in preventing indirect
damage caused to the area by activities occurring outside their boundaries (such as deep sea mining, which may
cause large sediment plumes; or pelagic fishing that may remove important food supply). Therefore, the use of
other ABMTs such as buffer zones, or MPAs that cover the full water column, have the potential to be very useful
to mitigate both direct and indirect pressures to protected areas or ecologically resilient areas. Additionally,
ABMTs combined with non-spatial tools may allow for management over greater geographic areas than MPAs,
for example including the implementation of sophisticated measures (i.e. ‘smart’ trawling). ABMTs such as
restrictions on particular activities would allow a specific threat to be managed over a larger area, and are

therefore useful when trying to manage activities while at the same time allowing them to continue.

Existing MPAs and ABMTs

This component outlines designation options with regards to existing ABMTs (such as Particularly Sensitive Sea
Areas (PSSAs) designated under the International Maritime Organisation or MPAs, designated under a Regional
Sea Convention). The three scenarios presented in Appendix 1 suggest that the existing ABMTs will either: 1. be
recognised in the Implementing Agreement but would still be under their respective original legal frameworks
(Scenario 1); 2. included, individually, in a global list of existing ABMT measures (Scenario 2), and in this case
would not be included under new designation procedures; or 3. proposed for reclassification under the new
Implementing Agreement (Scenario 3). Under Scenario 2 the Agreement would respect the provisions of the
existing ABMTs, at the same time providing them with a global, higher level recognition. Overarching
management provisions of the new Agreement would apply to these areas. Under Scenario 3, ABMTs would be
scrutinized for new criteria defined under the Implementing Agreement in order to be reclassified. As noted in
the cross-cutting section (Section 4.5), the savings clause included in each scenario ensures that existing MPA or
other ABMT measures will not be undermined, regardless of whether they are recognised, included or

reclassified.
Review of Scenario feasibility

In Scenario 1Existing MPAs and ABMTs are ‘recognised’. Recognition ensures that existing processes are not
undermined and that responsible oversight authorities can continue to manage certain areas. In doing so,
existing sectoral measures, such as VMEs designated by Regional Fisheries Management Organisations or Areas
of Particular Environmental Interest (APEI) designated by the International Seabed Authority, can contribute
towards the objectives of the new Implementing Agreement, whilst remaining under the management of

individual sectors.

Scenario 2provides existing measures with a greater level of international recognition under the new
Implementing Agreement. Consequently, there may be positive knock-on effects associated with global

recognition, which could lead to fewer instances of non-compliance and greater respect of management
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measures by other sectors.

In Scenario 3,existing MPAs and ABMTs are proposed for reclassification under the new Implementing
Agreement. As such, in instances where measures are less stringent than those required by the new Agreement,
measures may be upgraded to reflect the management commitments set out in the new agreement. However,

an increase in management commitment is likely to require an increase in the capacity required by Parties.

Proposaland approval of ABMTs

Under Scenario 1, any Party to the agreement can propose new ABMTs, however States must reach consensus
on new areas and the approval of measures. Regarding the proposers of new ABMT measures, Scenarios 2 and
3 recommend accepting proposals from Parties to the Agreement and decisions coming out of existing regional
organisations (e.g. Regional Fisheries Bodies or Seas Programmes organisations) via a negative resolution
approval process, whereby proposed measures will enter into force unless contested by another Member State
or organisation. The options in these two scenarios allow other relevant institutions to propose new areas, for
example international organisations (e.g. UNESCO, CBD, Food and Agriculture Organisation of the United Nations
(FAQ), IMO etc.), and under Scenario 3, civil society organisations and NGOs with support from the Scientific
Committee. Finally, the options in Scenarios 2 and 3 create an opportunity for voluntary MPAs.* Described as an
‘incubator’ because there is a mechanism for groups to feed in proposals for consideration by the Governing
Body, this approach would be in line with Preparatory Committee discussions, which noted the importance of

public participation for a new agreement.
Review of Scenario feasibility

Scenario lrequires consensus for approval of any proposed measures. It can often be difficult to obtain
consensus approval on matters such as MPAs due to the differences in economic interests and capacity of Parties.

Therefore, under this Scenario, the approval of new areas could pose a challenge in the long term.

At a higher level of ambition in Scenario 2 new ABMTs can be proposed by not only Parties to the new
Agreement, but also International Organisations such as the CBD, UNESCO, and IMO etc. Consequently, there
may be increased research into, and recognition of sites that need to be protected from the pressures associated
with activities within ABNJ such as bioprospecting or seabed mining. In addition, proposals are approved via a
negative resolution process, whereby States actively have to contest a proposed ABMT, otherwise it will be
accepted. As such, measures may be more easily implemented as consensus is not required, making it easier to
effectively regulate the causes of pressures such as removal of biological resources or damage to the seabed,

especially in light of increasing trends in these activities.

Scenario 3includes the development of a new set of criteria for Proposal and Approval, which will require

4 Voluntary MPAs can be generated along the model of the Sargasso Sea Commission, through which NGOs play an increased
role in facilitating and coordinating action.
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substantial negotiations and a global review of existing criteria on areas already recognized for their ecological
and biological importance or their management options (e.g. EBSAs, VMEs, and PSSAs). New criteria, based upon
more recent scientific knowledge could facilitate the eventual implementation of more effective ABMTs that can
respond directly to changes in activities and resulting pressures (for example, changes in intensity of
bioprospecting). Under this scenario, civil society organisations and NGOs can propose new ABMTs in ABNJ.
NGOs can provide insight or new ideas to support the work of the Governing Body in implementing relevant and
effective ABMTs. Scenario 3ilso suggests that a Scientific Committee can propose new measures. The Scientific
Committee may identify a significant area under threat that would benefit from having management measures
in place. If new evidence of damage comes to light, then the scientific committee could propose new measures
in response, in the hope of preventing significant and irreversible damage, and ensuring long term sustainable

use is possible.

Adoption of Management Measures

The adoption of management measures refers to how measures approved by Parties to the Agreement are
implemented (e.g. formally, informally or via coordinated efforts). It isimportant to note that the administration
involved in designating new ABMTs will be undertaken by the decision-making body identified in the
Implementing Agreement. Under Scenario 1, the management measures in any ABMT would be discussed
among interested States and serve as guidance for management, but would not be formally adopted. Scenario
2 describes a similar approach, involving the Scientific Committee and/or regional organisations, and recognises
the need for the formal adoption of management plans. Finally, Scenario 3 requires cooperation and
communication between the Management Organisations, existing regional organisations and the Scientific

Committee to develop a management plan that would be formally adopted by Parties.
Review of Scenario feasibility

In Scenario lthere is little scope to implement formal management measures that are applicable to all Parties
and sectors. Consequently, any measures approved by consensus will be subject to informal management,
whereby management objectives may not be actively pursued. Monitoring and enforcement may also be

insufficient to ensure measures are effective.

The adoption of management measurdaa Scenario s via cooperation between members States, organisations
and sectors to develop a management plan. The coordination of a management plan is a significant step forward,
allowing for cross-sectoral considerations and reducing the onus on individual sectoral organisations to produce
a plan. A management plan may include specific provisions related to the removal of biological resources (for
example the designation of no-take zones, the closure of vulnerable areas to extractive activities, and setting

catch/extraction limits).

In Scenario 3the Scientific Committee provides an enhanced level of consistency and coordination in the
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development of a management plan.

Tagets

The setting of targetsis useful for tracking the effectiveness of policy responses and management measures
implemented for the conservation and sustainable use of marine biological diversity under a new Implementing
Agreement. At a low level of ambition in Scenario 1, there is no requirement for Parties or regional organisations
to set targets. Scenarios 2 and 3 differ in that the first suggest the setting of targets for only MPAs and the latter
for all ABMTs.

Review of Scenario feasibility

In Scenario 1, a lack of targets, may mean that it would be harder to track the progress of implementation of the
new Agreement or to galvanise action in response to new emerging activities or pressures due to a lack of a
record of progress. However, this option may be more appealing to Parties as there is less onus on the meeting
of strict targets, the attainment of which may be capacity dependent. A lack of formal management measures

may also mean that any set targets are not complied with.

Scenario2 and 3will include Targetsthat allow States to assess the success of measures and to identify and
respond to gaps in implementation to prevent unsustainable practices. The inclusion of a timeline for the
achievement of targets® makes the achievement of sustainability more compelling and provides something at
which to aim for implementation. While this reflects an increase in ambition and thus likely would require some
increase in capacity, the outcome is more significant in securing long-term benefits that are tracked and visible.
Capacity to secure benefits from biodiversity conservation could be developed through the inclusion of different
stakeholder groups in the monitoring and compliance of new ABMTs. Stakeholders could include indigenous
communities, different sectoral organisations and should ensure gender balance wherever possible. The
management plan can set targets to ensure the sustainable removal of biological resources, or zoning measures
to reduce damage to vulnerable seabed habitats. “SMART” Targets can allow for the monitoring of progress,
which can therefore allow for regular assessment of the effectiveness of measures by the scientific committee.
As such, measures or plans can be adapted in response to any failures detected. The addition of ABMT in Scenario

3 means that measures such as those above are applied more broadly.

4.2.3 Application of legal options for area based management tools to pressures

The purpose of this section is to present how each pressure category (e.g. removal of biological resources) would
be addressed by the different legal scenarios. Itintends to illustrate the effectiveness of the scenarios in reducing
the impacts of those pressures on BBNJ by providing examples of the ways the different components of the

Implementing Agreement could address the pressures.

5 Targets set under the new Agreement would ideally be SMART — specific, measurable, achievable, realistic and time-bound.
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Removal of Biological Resources

For pressures posed by the removal of biological resources, all three scenarios of the Focuscomponent provide
a mechanism through which an organised network of MPAs can be designated to protect biodiversity in ABNJ
from various human activities. The legal options also provide an opportunity for the linkage of biodiversity into
sector-specific approaches. As such, through the new Implementing Agreement, MPAs could be designated
where specific sectors may have previously designated zones. For example, fisheries may have restrictions on
fishing in known spawning sites and a new MPA could provide additional protection from other sectors’ activities.

Therefore, this mechanism aims to work alongside and not undermine existing measures.

The following example, focusing on seabird conservation, illustrates how different ABMT measures respond to
different conservation needs. A MPA can be an effective conservation measure to protect seabird species under
threats in their breeding colonies. However, full site protection measures may not be feasible, or the most
appropriate, for some species of seabirds. For example, albatross foraging ranges are extremely extensive, and
one of the key pressures on foraging individuals originates from unstainable fishing practices overlapping with
foraging areas®. An effective conservation measure has been the adoption of by-catch mitigation measures by
fishing vessels in zones where there is an overlap of intensive fishing efforts and seabird distribution’. This

conservation measure is still considered area-based because it is spatially delimited, but it is not a MPA.

Scenario 1

MPAs can be used to address the direct impacts associated with the removal of biological resources on marine
biological diversity depending on the management measures adopted for the area. However, alone they may be
insufficient to address all direct and indirect impacts on both target and non-target species. Within Scenario 1
there is only reference to ABMT rather than more detailed elaboration of the provisions, making it potentially

harder to apply more comprehensive and possibly more appropriate measures in some circumstances.

Scenario 2

The Focusof this scenario provides greater reference to ABMT, one of the potentially valuable large scale
approaches to mitigating impacts, such as by-catch, on biological resources in ABNJ. Existing MPA & ABMare
included in the new Implementing Agreement under a more formal overarching mechanism, which in relation to
the removal of biological resources means that measures such as gear restrictions will remain in place. The
setting of SMARTTargetsin scenario 2 also provides a focus for action and coordination for MPAs, a measure

which is likely to be particularly valuable for managing the removal of biological resources.

Scenario 3

Reclassification of Existing MPAs and ABMWould provide a globally consistent approach to MPAs and AMBTs

6 Birdlife Data Zone
7 For example, Waugh et al., 2008
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in ABNJ. Existing regionally-specific approaches would gain global recognition and the same legal protection
under the new Implementing Agreement. Consequently, a global standard could be set for all ABMTs in ABNJ

ensuring a consistent level of management for all measures.

Damage to the seabed
Scenario 1

A mechanism for the Implementation of ABMTs in ABNJ, such as MPAs or buffer zones, increases the level of
protection afforded to the seabed, where previously there was little or none. Certain activities with a potentially
substantial pressure footprint (e.g. deep sea mining) are predicted to start in the future. Therefore, the ability
to implement ABMTs in ABNJ will become increasingly important in order to prevent irreversible damage to
seabed communities where cross-sectoral considerations are needed. The ISA already proposes sector-specific
mining management measures in ABNJ. However, under options 1 the Adoption of Management Measures
only informal, and as such, management plans may not be comprehensive in the inclusion of seabed features,

potentially rendering them inadequate and making monitoring more difficult.
Scenario 2

Within Scenario 2 for Adoption of Management Measurethere is an increasingly formal mechanism to include
existing organisations’ measures, helping to secure more effective conservation of seabed features. EXisting
MPA & ABMTare to be included in the new Implementing Agreement under a more formal international
recognition mechanism which, in relation to damage to the seabed, is beneficial because a number of existing
mechanisms to minimise seabed, such as VMEs and APEOs, will be recognised under the new agreement and

therefore included in the global efforts.

Within Additional Considerationsan incubator for voluntary MPAs or ABMTs allows for public participation

(noted in the cross-cutting section as a key Guiding Principle/Approachand a key topic of discussion at
Preparatory Committee meeting 1 and 2). The incubator allows for additional scientific knowledge and capacity
to be drawn from NGOs to help facilitate activities. The Additional Consideations, also includes voluntary
measures which could provide some means of seabed protection in an area during the interim period between
proposal and approval of new measures under the new agreement, thus working to prevent damage to the area

whilst negotiations are underway.
Scenario 3

Under Scenario 3, specific provisions for other ABMTs, such as Marine Spatial Planning (MSP) are laid out in the
ABMT Focusof the new Agreement. As such, new, more appropriate area-based measures can be implemented

in instances where MPAs may be inadequate to address pressures resulting in damage to the seabed.

Existing MPAs and other ABMBse proposed for reclassification under the new Implementing Agreement,
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meaning that existing measures will be upgraded to a set of consistent global standards, helping to standardise
conservation efforts in ABNJ. However, in instances where existing measures provide greater protection than
those under the new Agreement, the existing measures shall remain. In addition, a management plan including
formal management measures is required. These measures will be developed in conjunction with existing bodies
and the Scientific Committee, based on best-available scientific evidence. Therefore, ABMTs can be
appropriately tailored to address pressures in areas identified as for concern. The inclusion of science-based,
formal management measures within the management plan, may also allow for the future addition of measures
should pressures associated with damage to the seabed increase in future. For example, in the event of the

discovery of deep sea minerals in a previously unexplored area.

Increasing COz and Ocean Acidification

Scenario 1

It is acknowledged, that MPAs and ABMTs cannot directly mitigate the impacts of ocean acidification. The
primary cause of ocean acidification is increasing concentrations of carbon dioxide in the atmosphere. However,
the use of ABMTs, including MPAs, as a measure contributing to rehabilitation and restoration of marine
ecosystems and the building of their resilience has been discussed at length at Preparatory Committee meetings
1 and 2. Through introduction in Scenario 1, a new mechanism for designating MPAs in ABNJ may provide an
opportunity to support ecosystems at risk from acidification by protecting them from other direct human

pressures, potentially supporting their resilience.
Scenario 2

Scenario 2, by allowing more elaborate provisions for ABMT in ABNJ, the Implementing Agreement could foster
support for increased resilience to ocean acidification. For example, diverse areas which play a key role in trophic
dynamics (e.g. seamounts), can be protected from additional human pressures which work to undermine

ecosystem resilience to ocean acidification through the implementation of tailored area-based measures.

At this increased level of ambition, the Additional Considerationallows for the creation of voluntary ABMTs.
Voluntary measures could play an important role in protecting resilient areas, and areas that may be important
in the future, via their implementation under a precautionary approach. For example, high latitude areas into

which species ranges may continue to move on account of climate change and ocean acidification.
Scenario 3

Under Scenario 3 of the Proposal and Approvatomponent, the development of new criteria could mean that
ABMTs could be proposed for any areas demonstrating some form of resilience to climate change, by not only
Parties, but the Scientific Committee established under the new Implementing Agreement, international
organisations, civil society organisations and NGOs. As each is likely to have different knowledge and expertise,

and may carry out different research into the effects of climate change and ocean acidification, thus allowing for
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the inclusion of a broader range of information and ideas. Under this scenario, voluntary MPAs and other ABMTs,
highlighted in Additional Considerationsare encouraged. The coordination of NGOs or other collaborations to
implement such measures, under the concept of Common Concern, aims to reduce the human pressure footprint

on certain areas, which can improve ecosystem resilience to climate change and the effects of ocean

acidification.
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4.3 Environmental Impact Assessment
4.3.1 Introduction

Although there are established EIA processes in existing sectoral organisations (e.g. ISA), a coordinated EIA
process for all activities occurring in ABNJ has yet to be established. Therefore, the formulation of an EIA
mechanism for ABNJ is proposed here under all scenarios. It would provide visibility and transparency over
activities that are not currently of common knowledge and would allow proponent States to plan for economic
activities and integrate them with biodiversity conservation concerns. The three scenarios for each component
of the legal options in the context of EIAs are presented in Appendix 2. These scenarios, similarly to those
suggested for ABMT-related components, demonstrate different levels of ambition and conditions under which
EIAs may be conducted for activities in ABNJ. The EIA process becomes subject to more detailed management

measures as the level of ambition increases.
4.3.2 Description and Assessment of the Legal options in Areas Beyond National Jurisdiction

This section describes the different components addressed by the three scenarios and provides a review for

components: EIA Determination, Scope, and Review, follow-up and monitoring of EIA.

ElIADetermination

In order to determine whether an EIA is required for a certain activity, the options provide details of automatic
requirements for specific activities and thresholds for activities, again with increasing levels of protection from
Scenario 1 to 3. Under Scenario 1, an indicative list of relevant activities requiring an EIA is included. Scenarios
2 and 3 propose an Annex containing a list of activities automatically requiring an EIA. ElAs are also required for
any activity occurring within an MPA in Scenario 2, and for any activity occurring within or affecting an MPA or
any other sectoral ABMT under Scenario 3. Threshold tests are also included under Scenario 2 and 3, whereby

non-Annex activities, surpassing a set threshold in extent or intensity, will require an EIA.

Review of Scenario feasibility

Scenario 1

An ABNJ EIA mechanism is established to provide a minimum standard to which activities with potentially
harmful impacts to marine ecosystems, through direct seabed damage or the removal of biological resources,
must adhere to. This may be appealing to States as it sets only a minimum standard, rather than stringent,
capacity-intensive requirements. Parties may also amend the list of activities requiring an EIA, allowing them to

add or detract activities based on the EIAs they conduct and their increased understanding of pressures.
Scenario 2

Stricter EIA requirements are included via addition of an Annex listing activities that automatically require an EIA.
Threshold tests are also included in this scenario, whereby a proposed activity exceeding a threshold in space,
time (intensity) and/or impact, requires an EIA. Consequently, States may assess the degree of pressures

associated with various activities, including cumulative impacts, to a greater and more detailed extent. This may
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be appealing to States as stricter criteria and an improved recognition of pressures may allow for a greater degree
of protection to marine ecosystems through more effective activity management and the identification of

appropriate mitigation responses.
Scenario 3

In addition to the requirements included in Scenario 2, EIAs are automatically required for all activities within or
affecting MPAs, EBSAs or any other sectoral ABMTs. As such, the increasingly stringent EIA requirements require
an increase in commitment from Proponent States to ensure that activities adhere to standards and as such, may
afford such areas with a greater degree of protection. Increased capacity may be required in order to do so,

which could however deter States from proposing to conduct an activity within or in proximity to such an area.

Screening

EIA screeningnvolves the determination of whether a proposed activity will be subject to an EIA and which EIA
process it will be subject to. Screening responsibilities differ depending on the level of ambition and thus the
scenario. Under Scenario 1, Proponent States are responsible for conducting screening and are required to
communicate their intention to conduct an EIA to existing regional organisations. Under Scenario 2, Proponent
States are responsible for conducting screening and must communicate their intention to conduct an EIA to the
Secretariat of the Implementing Agreement. Scenario 3 differs in that if an activity is determined to be above a
certain threshold, then the permanent Scientific Committee is to be involved in the EIA process. Where activities

are deemed to be below a set threshold, the screening process is left to the Proponent State.

Scope of EIA

The suggested level of detail needed within an EIA increases with increasing ambition. Scenario 1, whilst the
lowest in ambition, sets an important minimum standard for EIA in areas where EIA processes do not currently
exist. Scenarios 2 and 3 recommend that highly detailed criteria be set out under the Implementing Agreement

to reduce variability between sectors and States.

Review of Scenario feasibility

Scenario 1

Scenario 1 sets out minimum criteria for EIAs, which are inclusive of transboundary impacts across the
geographical ranges of sectoral organisations and across EEZs and ABNJ. Established criteria may encourage
coordination between organisations and states for the cross-sectoral exchange of knowledge and practices, and
this can allow for the identification of cross-sectoral cumulative impacts and transboundary impacts. These
criteria provide the first means of determining the impacts associated with human activities in ABNJ and
consequently, the first degree of protection against activities deemed to be detrimental. Minimum criteria may
be appealing to Parties due to the lower capacity requirements for adhering to standards. However, minimum
criteria may be insufficient to fully address the extent of pressures, especially in the case of vulnerable or
sensitive areas, and may limit progress in the pursuit for conservation and sustainable use of marine biological
diversity in ABNJ.
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Scenario 2

This scenario sets out more detailed EIA criteria. Such criteria could make specific and detailed provisions for
cumulative impacts, transboundary impacts with the aim of ensuring greater environmental protection.
However, this may make it more difficult for proponent States to gain approval for marine activities in ABNJ and

so may be perceived as detrimental for economic activities.

Conduct of EIA

The conduct of the El/Aefers to the party responsible for carrying out an EIA for proposed activities. Under
Scenario 1, the Proponent State is responsible for carrying out EIAs with peer review from at least 2 other
potentially affected or otherwise relevant states. In Scenario 2, the permanent scientific committee provides
assistance to the Proponent State in conducting the EIA and identifies at least two other affected or otherwise
relevant States for peer review. Scenario 3 differs in that the number of States required to peer review the
conduct of the EIA is greater, requiring 5 States identified by the Scientific Committee. Also, for any issues of
contention, the Governing Body of the new Implementing Agreement is responsible for decision-making, with
assistance from the Scientific Committee. The inclusion of mitigation measures, the use of the mitigation
hierarchy and consideration of alternatives is considered to be good practice within EIA and therefore is assumed
to be included in all three scenarios. Therefore, these elements of EIA are not discussed in great detail in this

document.

Review of Scenario feasibility

Scenaio 1

This scenario requires the Proponent State to conduct ElAs for proposed activities, thus requiring them to have
the appropriate capacity to do so in accordance with the standards set out in the Agreement. A minimum of 2
relevant States to peer review the EIA is required and it is the responsibility of the Proponent State to identify
these States. However, this may require good communication channels and international relations, and a

willingness for States to coordinate and cooperate for a thorough and accurate EIA.
Scenario 2

Assistance is provided to Proponent States by the permanent Scientific Committee. This option may be appealing
to States, especially where States may have limited or insufficient capacity with which to conduct an EIA. The
provision of scientific and technical expertise by the Scientific Committee may also help States to develop

appropriate and sufficient mitigation measures to recommend in the EIA.
Scenario 3

This scenario is similar to scenario 2, however the conduct of the EIA requires peer review from at least 5 affected
or otherwise relevant states, which will increase the difficulty in obtaining the go-ahead for a proposed activity.
Review follow-up and monitoringof EIA

The review of an EIA is an important component for consideration under a new Implementing Agreement and
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relates to the party responsible for making decisions on the EIA. Under all 3 Scenarios, the relevant authorities
of the Proponent State are responsible for the review of the EIA, with the level of assistance in which to do so
differing between the options. Under Scenarios 2 and 3, the Proponent state is assisted by the permanent
scientific committee and additional Parties to the Agreement. The number of additional Parties reviewing the
EIA would depend on the level of severity of the impacts identified. At least two other Parties would need to be
included in the review. In addition, where issues of contention may arise, Scenario 3 provides for the potential
for the involvement of the Governing Body of the new Management Organisation to help in the decision-making
process, with assistance from the scientific committee and with a majority vote of Parties to the Agreement in
such circumstances. Under the legal options in Scenarios 2 and 3, a notification mechanism exists whereby
permanent or long-lived impacts can be identified in the Environmental Impact Statement and the Governing

Body notified.

Monitoring of the EIA is undertaken by both the relevant authorities of the Proponent State but is supported by

at least two other Parties to the Agreement, ensuring transparency.

Review of Scenario feasibility

S@nario1

Review of the EIA and monitoring of the resulting mitigation measures is the responsibility of the relevant
authorities of the Proponent State. This may be appealing to Proponent States as the review process is within
their realms of responsibility and is not reliant on any other party. However, States will require a certain level of
capacity with which to conduct the review, and if insufficient then the EIA may not be reviewed to the standard
required thus affecting coherence in decision-making and thus effectiveness. The decision on which other Parties
to the Agreement support in the review and monitoring of mitigation measures would depend on the capacity

and therefore this could provide an additional check on the quality.
Scenario 2

Proponent States are assisted by the permanent Scientific Committee in the reviewing of EIA. The assistance
provided may be appealing to States as the Scientific Committee can provide technical expertise and input based
on shared State, organisation and sectoral activity knowledge and data for various marine activities. Ininstances,
where technical expertise and knowledge is insufficient due to limited capacity or communication, assistance in
this form may be highly beneficial to States, and consequently aid informed and effective decision-making.
Additional Parties to the Agreement involvement in the review and monitoring of mitigation measures would

ensure a level of transparency and additional capacity where needed.
Scenario 3

This scenario makes provisions similar to those in Scenario 2, however includes the possibility of intervention
from the Governing Body of the Management Organisation established by the Implementing Agreement should
any issues of contention arise. As such, the decision is based on the knowledge and expertise of the body itself
and the assistance provided by the Scientific Committee. This option may be appealing to states as where there
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are issues surrounding capacity etc. assistance can be provided by the Governing Body. The inclusion of an
increased number of State Parties, through the Governing Body, would allow increased capacity and

transparency.

Additional Considerations

In order to effectively and holistically address the issue of EIAs under the new Implementing Agreement, a
number of additional considerations should be made. Firstly, under all scenarios, there is an obligation to assess
cumulative impacts in order to determine levels of pressure within an area and mitigate effectively. There is also
an obligation to monitor progress of management measures under all scenarios. Scenarios 2 and 3 expand on
this with a requirement to report progress and to adopt measures to ensure no significant adverse impacts which
should help to improve transparency amongst Parties and prevent irreversible ecosystem damage. The
likelihood and the occurrence of residual impacts from current and future activities must also be communicated
under Scenarios 2 and 3. Notification of such impacts may allow Parties to better assess potential activities
within an area prior to a proposal being submitted to the Governing Body. Understanding of residual impacts
may also better inform decision-making and improve cross-sectoral transparency. Finally, Scenario 3 provides
the new Management Organisation with the power to suspend, modify or terminate any ongoing activity if
operations pose a significant threat to ecosystems and hence biodiversity through adverse impacts of likely

residual impacts. Application of the Legal Options to address the pressure

It is acknowledged that the establishment of an EIA mechanism for ABNJ could address a number of additional
pressures from those selected in this project, such as noise or ship strike. However, as previously mentioned,
this report focuses on the three listed pressures as these were chosen to frame the discussion. Below, for each

of the pressures, the potential for EIA to address the pressure is discussed.

Removal of Biolgical Resources

When considering the pressures associated with the removal of biological resources, coordination between
proponent States and existing sectoral organisations is especially important to ensure an effective EIA process
and prevent existing EIA processes from being undermined. For example, some regional marine fisheries
organisations have established EIA processes for deep sea fish stocks. Ensuring coordination between processes
is therefore critical in respect to the removal of biological resources, whereby the proposed removal of non-fish
species (such as cold water corals or sponges) could undermine ecological processes important for fisheries.
Additionally, coordination between bodies with existing mechanisms is important in supporting cross-sectoral
activities, for example tuna and non-tuna Regional Fisheries Management Organisations. The Ecosystems
Approach to fisheries management should include consideration of the interactions between different fisheries
and other impacts on the ecological support for the target stock. The scientific support provided under the three
scenarios is important when considering the removal of non-target species. Therefore, scientific bodies can be
convened in instances where non-target species assessments are required under an ecosystems and
precautionary approach to BBNJ. The removal of biological resources for scientific research purposes is also
noted here. At present, the quantities of material removed are generally quite small and the pressure considered
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minimal. However, should this increase in the future, the legal options in Scenarios 2 and 3 provide a means to

manage the associated impacts of this activity via threshold tests.
Addressing the Pressure
Scenario 1

The new procedures and standards for an EIA can directly address the pressure associated with the removal of
biological resources, through more effective impact assessments. Only sectoral EIA processes exist for activities
occurring in ABNJ, leading to large differences in extent and quality of assessment, meaning that cross-sectoral
coordination is important. It also sets a minimum standard across EIA processes for the assessment of removal

of biological resources.
Scenario 2

Stricter criteria can help proponent states conduct activities associated with the removal of biological resources
sustainably. Stricter criteria and thresholds can therefore be used to mitigate the impact of the removal of
biological resources by limiting the intensity of associated activities, especially in conjunction with area based
designations. For example, there may be requirement to undertake an EIA for any activity which removes

biological resources within an existing designated area.
Scenario 3

Detailed criteria are set out for EIAs and stricter EIA determination rules apply. This is particularly important for
addressing the removal of biological resources as this option requires EIAs for activities occurring within any
sectoral ABMT, meaning that existing measures to protect ecosystems and their associated resources are not

undermined.
Damage to Seabed

The establishment of an EIA mechanism is of great importance for activities that are associated with damage to
the seabed (such as trawling, deep sea mining, and bioprospecting). The options provide a minimum cross
sectoral standard for the EIA process to adhere to which provides greater potential to mitigate levels of seabed
damage. The inclusion of detailed activity lists and threshold tests under Scenarios 2 and 3 provide a means of
standardising the triggering of an EIA process between States. It would also provide an opportunity to
standardise technical language, definitions and mitigation processes; recognising and supporting the different
levels of capacity. Under the Additional Considerationscomponent in Scenarios 2 and 3, a notification
mechanism exists whereby permanent or long-lived impacts to the seabed can be identified in the Environmental
Impact Statement and the decision-making body notified. The ability to identify and notify of permanent or long-
lasting impacts is especially important for deep sea mining activities which harvest sea floor resources that have
accumulated over millennia. The residual impacts of removing such features on associated ecosystems and

biodiversity, may not recover on human timescales.

Assessment
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Scenario 1

At this level of ambition, the mandate of existing organisations is expanded to include EIA in ABNJ. However
sectoral organisations have a wide mandate pertaining to other issues within their regulatory area and so may
have limited scope and capacity to address additional EIA procedures or requirements adequately. Cross-
sectoral coordination between existing organisations is encouraged and is particularly important to ensure that
existing EIA processes are not undermined, such as the EIA procedures being developed by the ISA. The risks are
that the individual sectors do not coordinate well and that cross-sectoral impacts are not identified or
communicated. The existing fragmented situation is improved but not resolved at this level of ambition leading

to potential deep sea impacts.
Scenario 2

Damage to the seabed may be more directly addressed via the creation of an organisation with a specific EIA
mandate in ABNJ. With increasing ambition, the level of protection from potentially destructive activities
increases with increasingly detailed EIA criteria that allow the inclusion of specific assessment types as part of a
formal EIA. There is also an obligation for proponent States to assess cumulative impacts in the EIA and to assess
transboundary impacts in a Transboundary EIA (TEIA). Consequently, appropriate measures can be implemented
to reduce transboundary damage to the seabed. Finally, states are obligated to identify and notify other
organisations and sectors of residual impacts. Notification of residual impacts may be particularly important for
vulnerable seabed areas that have formed over thousands of years and therefore residual impacts are likely if
any activities take place that disturb or remove this habitat. The likelihood is that damage to some of these deep

seabed habitats will be irreversible on human timescales.
Scenario 3

Damage to the seabed can be better prevented under an ecosystem-based management mandate. Deep sea
ecosystems are often interconnected with other ecosystems, and damage to one will adversely impact the
others. Under such a mandate, seabed ecosystems of particular biodiversity importance (such as seamounts and
deep sea corals) can be more effectively identified and measures implemented to prevent damage. Increasingly
detailed criteria are likely to reduce the likelihood of damage to the seabed, as States will have to abide by more
stringent standards, including of residual impacts, to gain approval for proposed activities. There is also an
obligation for proponent States to assess cumulative impacts in the EIA and to assess transboundary impacts in
a TEIA. In addition, proponent states are required to conduct EIAs with peer review from at least 5 affected or
otherwise relevant states. Whilst this is more likely to ensure a thorough and accurate EIA that meets detailed
criteria, it will become increasingly complex for states to attain approval for proposed activities in ABNJ, and
hence may be less appealing to Parties. Additionally, sectors operating in the vicinity of a proposed activity will
be notified of any cross-sectoral impacts that may affect their operations to ensure consideration of cumulative
impacts. Criteria for new ABMTs could make specific reference to preventing damage to the seabed, aiming to

be precautionary and proactive in protecting significant seabed areas. This could be especially important in
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transboundary cases whereby the impacts of drilling on an extended continental shelf can be felt by nearby

seabed communities in ABNJ, i.e. waste products, sediment plumes.
Introduction of CO2 and therefore Ocean Acidification

Similarly to ABMTs, there is limited scope for EIA processes to directly influence ocean acidification on large
scales. However, ElAs provide a mechanism to assess the impacts of climate change mitigation measures, such
as geoengineering, on the ocean as well as to assess the level of CO2 emissions from the proposed activity. ElAs
could therefore help answer questions such as ‘do geoengineering processes such as Iron Fertilisation affect
biodiversity and how so?’; ‘what role does this play in ocean acidification?’ and ‘what are the synergistic effects?’
The effect of climate mitigation engineering processes could be negative for ocean biodiversity and exacerbate
the effect of ocean acidification. This is especially the case where the proposed activity does not remove CO2
from the atmosphere but actually increases it. In addition, other activities such as waste dumping could increase
the effects of ocean acidification and thus should be assessed in that context. It is recognised that EIA processes
are unlikely to reduce the effect of ocean acidification, as this will be contingent on a reduction of carbon dioxide
in the atmosphere. Additionally, the inclusion of a flexible list of EIA-requiring activities in all three Scenarios
provides the opportunity to include future climate change mitigation technologies for addressing ocean

acidification directly or reducing ecosystem vulnerability to ocean acidification.
Review of Scenario feasibility
Scenario 1

The establishment of an overarching mechanism for EIA in ABNJ can be used to address the pressure associated
with Ocean Acidification. Minimum criteria for the assessment of impacts associated with listed activities set out
in the agreement can be inclusive of CO2 emissions from ABNJ activities. The criteria can also set out minimum
criteria for mitigation measures to minimise direct human impacts, allowing Parties to the agreement to make
specific provisions for areas that are particularly vulnerable to ocean acidification. An obligation to assess
transboundary and cumulative impacts of overlapping activities could also identify the contribution of proposed
activities to ocean acidification, and proponent states could identify relevant mitigation measures where
possible. The existence of an EIA process for ABNJ is an advantage so that any engineered approach to mitigation
of climate change can be assessed for its potential to exacerbate ocean acidification. The lack of a compliance
body at this level of ambition could be considered a disadvantage in that there is no way of enforcing EIA

standards, and the contributions of activities such as IUU and illegal waste dumping may go unchecked.
Scenario 2

Increasingly detailed criteria are established at this level of ambition, whereby CO2 emissions from activities in
ABNJ can be assessed in more detail. Detailed information pertaining to factors such as predicted CO2 emissions,
likelihood of spills, or waste products, will allow for a more accurate assessment of the contribution of proposed
activities to ocean acidification, and permits can be issued accordingly. An obligation to assess cumulative and
transboundary (including EEZ to ABNJ and vice versa) impacts can also include contributions from land-based
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activities towards global ocean acidification, and more accurate activity thresholds can be set, in the context of

global mitigation.
Scenario 3

The establishment of a new Management Organisation with a specific EIA mandate in ABNJ may allow Parties to
more directly address the drivers of Ocean Acidification in ABNJ. At this level of ambition, activities that exceed
a set threshold for environmental impacts (i.e. CO2 emissions, other waste products, spills etc.) require the
involvement of a permanent scientific committee associated with the new Management organisation. An
obligation to assess cumulative and cross-sectoral impacts means that the contribution of activities towards the
pressure of ocean acidification will be communicated to other sectors operating in proximity to proposed
activities. This is particularly important when considering the long-term consequences of ocean acidification and
its economic impact on other marine industries. For example, increasingly acidic waters may drive ecosystem
shifts in biodiverse deep sea ecosystems, affecting the potential for genetic discovery via bioprospecting, or the
reduction of viable fish stocks. The increased number of states required to peer review ElAs for proposed
activities may make it more difficult for states to gain approval for activities, however this provides a greater

degree of protection in ABNJ from the impacts of ocean acidification.

4.4 Cross-cutting Components of a new Implementing Agreement

Although the primary focus of this document is to describe and evaluate possible legal options for the new
agreement in the context of ABMTs and ElAs, there are a number of core components of the agreement which
would lay the foundations for these and other issues. The relevant cross-cutting components of a new

Implementing Agreement are presented in what follows.

4.4.1 Description and Review of cross-cutting components

This section reviews the cross-cutting components of the Implementing Agreement. The detailed legal options
are presented in Appendix 3 and should be read in conjunction with the descriptions below. In this section, we
further detail the legal options described in the Appendix 3. Along the description of the components, we also
present a brief review of opportunities and challengeghat components would offer under the different

Scenarios for selected components.

Institutional Arrangement

A key point of discussion arising from Preparatory Committee meetings 1 and 2 is the institutional arrangement
of a new Implementing Agreement. There are a number of institutional elements that need to be considered in

detail before an arrangement is finalised. These elements include:

0 a Governing Bodyomposed of Parties with decision-making responsibilities for matters pertaining to
the new Implementing Agreement;

0 a scientific committeeto provide assistance to Parties for evidence-based decision-making and to
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support the setting of standards;

0 aninformation and data sharing mechanisno facilitate the sharing of data, information and other
knowledge between Parties; and

0 a secretariatto facilitate the implementation of the agreement and to support coordination with

sectoral or regional organisations (Charles, 2016b, Appendix V).

A Governing Body is a cross-cutting component which is relevant to all four overarching ‘package’ issues; marine
genetic resources, EIAs, ABMTs and capacity building and the transfer of technology; and should be “fit-to-
purpose, cost effective and efficient” (Charles, 2016b, Appendix V). With this in mind, the legal options provided
for the Institutional Arrangements, suggested here for both EIAs and ABMTs issues, are similar and become

increasingly ambitious from Scenarios 1 to 3.

Scenario 1 proposes an extension to the mandate of existing organisationis terms of geographical coverage
or scope. For example an extension of the geographic mandate of Regional Seas Programmes to include ABNJ,
or expansion of the scope and content of Regional Fisheries Management Organisations mandates to include
activities not currently covered. The extension of existing sectoral and institutional mandates to include ABNJ,
provides a mechanism through which measures and procedures may be implemented to address a wide range
of pressures associated with human activities in ABNJ. Regarding administrative functions, as in the case of
UNCLOS, secretariat functions could be provided by the UN Secretary General (UN Department for Ocean Affairs
and the Law of the Sea (‘DOALOS’)). Alternatively, UN agencies such as, the International Maritime Organisation
(‘lMQ’), or the International Seabed Authority (‘ISA’), could act as the Secretariat for the Agreement. Scenario 2
extends the role of theGoverning Body of the Implementing gkeement to have decision making power
through a voting mechanism. It will also provide support and recommendations to Parties to the Agreement.® A
permanent Scientific Committee is also established under the new Agreement, and may be responsible for
making recommendations to the Governing Body on a number of issues including: MPA designation criteria;
assessing cross-sectoral MPA and ABMT proposals; assessing EIA reports; and assessing MPA management plans,
targets, and compliance. Scenario 3 proposes the establishment of a new Management @ganisation following
a similar model to that of the International Seabed Authority. The role of the Organisation would be to provide
support to Parties and to make recommendations and decisions under the new Agreement. The permanent
Scientific Committee would provide recommendations to the body based on scientific evidence, upon which
decisions to implement measures, such as issuing permits, can be based. Consequently, responsibility for the

implementation of measures lies with the Management Organisation itself.
Review of Scenario feasibility

Scenario 1

8 |t is important to note that, in the case of EIA specifically, the stage in the EIA process at which oversight may be required,
if at all, is an important consideration and was discussed at Preparatory Committee 2, with little convergence on this issue as
of yet.
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Existing sectoral bodies currently have mandates to uphold. Increased regulatory responsibilities in ABNJ, under
extended and strengthened institutional mandates, will require increased capacity in order to effectively uphold
both existing and new obligations under the new Implementing Agreement. For example, it may be difficult for
an existing organisation to coordinate and facilitate EIAs due to the capacity demands of their current mandates.
As such, existing institutions may be reluctant to accept more responsibility without the provision of additional
capacity (including financial or human), thus adding another degree of complexity to negotiations as to how
capacity can be provided. Should the Agreement be hosted by an existing Agency, for example the IMO, Parties
may benefit as the secretariat functions to the Agreement could be exercised by such institutions. Utilisation of
existing technical and administrative capacity in this manner could help to resolve potentially complex capacity

negotiations.

The lack of a dedicated scientific body, and reliance on the scientific bodies of existing institutions, may mean
gaps in the capacity of these existing bodies to consider elements currently outside their normal scope. In
addition, capacity in relation to time for an existing organisation to consider additional work could be an issue

resulting in decisions being delayed or not taken.
Scenario 2

A Governing Body of the Implementing Agreement with decision-making capabilities will further the
implementation of the Implementing Agreement as it will have a specific mandate for the conservation and
sustainable use of marine biological diversity in areas beyond national jurisdiction. The establishment of a

permanent Scientific Committee is also valuable. A Scientific Committee can provide beneficial advice and

analysis for both ABMT and EIA. For example, the capacity to provide impartial assessment of the EIA proposals
could prevent activities going ahead which could potentially be harmful to biodiversity and the economic

interests of Parties to the Agreement.
Scenario 3

A new Management Organisation will require significant capacity in order to operate and make
recommendations and decisions, thus requiring the establishment of a monetary and non-monetary contribution
system for Parties to the Agreement, or another means of providing capacity which could prove challenging.
However, in terms of coordinating information from multiple countries and across sectors covering dynamic
issues, a single cross cutting body with management responsibilities would be very valuable. The issues at stake
in the marine environment have the potential to affect the whole world if not managed correctly. The oceans
are a source of food for millions of people, the basis for huge tourist economies and valuable resources. The
connectivity with EEZs means that activities that are not governed well in ABNJ could materially affect the
coastlines and economies of States. Therefore the potential benefits from a new governing body could outweigh

the costs.
Implementation
Under Scenario 1, implementation of measures is the responsibility of Parties, which may receive input from the
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scientific bodies of existing sectoral organisations. In Scenario 2 implementation of the new Implementing
Agreement is further supported by the Secretariat of the Governing Body and existing Regional Seas

Organisations with extended ABNJ mandates. Scenario 3 creates a new management organisation.
Review of Scenario feasibility
Scenario 1:

Challenges exist in capacity of some Parties to have the funding needed or the human capacity to implement

measures.
Scenario 2:

Scenario 2 provides advantages for Parties in that there is technical support available. The Governing Body can
also support Parties via the recommendation and adoption of measures, based on scientific evidence, to be

implemented by Parties themselves.
Scenario 3:

Provides a dedicated function to support States. It will, however, require adequate resources.
Coordination

In order for a new agreement to be effective in protecting BBNJ, the legal options must include a coordination
mechanism (Gjerde et al., 2008). Coordination and collaboration between existing international, regional and
sectoral institutions, and Parties has been noted as an important, cross-cutting component of convergence at
Preparatory Committee 1 and 2. As such, the legal options for both EIAs and ABMTs presented in this document

have been proposed based on the importance of international collaboration and coordination for a more

consistent approach to the conservation of BBNJ.

Coordination of State, organisational and sectoral efforts, information and capacity are important to provide
good practice guidance and ensure that minimum standards are adhered to across areas beyond national
jurisdiction and that existing mechanisms are not undermined, especially in instances where the implementation
of measures is left to individual Parties. Coordination is necessary in circumstances where the decisions made
by States or sectors that have proposed an activity, may affect other activities occurring in different regions, and
therefore requires the cooperation of the relevant regional and sectoral organisations, or where the impacts of
an activity in areas beyond national jurisdiction may affect waters within coastal State jurisdiction. Coordination
mechanisms also provide a means of sharing non-monetary benefits between Parties —a principle advocated at

Preparatory Committee meetings 1 and 2.

Under Scenario 1, coordination and collaboration between Parties is encouraged by existing regional
organisations via annual meetings. Cross-sectoral coordination between existing organisations, sectors and

States, and in line with a transparent and science-based approach is encouraged to improve information sharing,

with the aim of better identifying cumulative impacts. Coordination relevant to EIA includes the creation of a

public repository of EIAs and the proponent of EIA is required to identify cross-sectoral cumulative impacts as
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part of assessment.

In Scenario 2, coordination is facilitated via the creation of a communication platform to encourage collaboration

between Parties and sectors, whereby institutional procedures and practices can be shared. Information
exchange is further facilitated via a standard method for information exchange prior to decisions on EIA or ABMT.
A data repository is created where data is shared, for example procedures, surveys, monitoring and compliance

etc. and implementation gaps identified. In the case of EIA, a harmonising mechanism is proposed (in line with

the savings clause detailed in the Guiding Principles and Approaches) to ensure that none of the existing sectoral

EIA processes are undermined. The EIA proponent is required to undertake a cross-sectoral impact analysis. The

new Management Organisation created in Scenario 3 has a mandate for cross-sectoral coordination. The data

sharing mechanism noted in Scenario 2 has been extended to include sectoral data and spatial information.
There is a cross-sectoral platform for international communication between Parties and existing organisations.
The data platform also includes a clearing house mechanism. This platform could also be used to share
information between relevant existing legal Agreements, such as the UN Fish Stocks Agreement (1995). In
addition, formal channels are established to encourage public participation throughout the entirety of the
development process for new management measures under the new Implementing Agreement, including the
proposal of measures, development, implementation, monitoring and compliance. Inclusion of all stakeholders,
including inter alia NGOs, scientific and legal experts, local communities, women and indigenous peoples, in the
negotiation and coordination of new measures can contribute more effectively towards the implementation of
measures to meet biodiversity goals. These groups can bring new insights, expertise and local knowledge, and
may provide financial, technical or human capacity, at any stage of measure development or implementation, in
instances where institutional capacity is insufficient to meet the requirements of a new measure in the interim

or in the long-term.

Coordination relevant to EIA includes A harmonising mechanism is proposed for sectoral EIA approaches to make

the global approach in the ABNJ space less fragmentary and variable.
Review of Scenario feasibility
Scenario 1

This scenario relies upon the willingness of existing organisations to cooperate and coordinate, which has to date
been difficult to achieve for many reasons, including a lack of capacity. Annual meetings, proposed by scenario
1, may prove to be less effective at ensuring coordinated efforts than a year-round coordination mechanism.
The regular assessment of activities and the suitability of measures may be difficult to undertake if the only

avenue is an annual meeting.
Scenario 2

In Scenario 2, the Governing Body of the new Agreement is responsible for facilitating coordination between
Parties, sectors, and existing institutions via the Agreement’s secretariat, annual meetings, workshops and public
data repositories. The creation of an international communication platform through the new Agreement
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encourages all states and organisations to collaborate, taking into account the work of the permanent scientific

committee and existing institutional scientific bodies.

Data exchange may also allow the permanent Scientific Committee to better assess cumulative impacts,

associated with removal of biological resources or damage to the seabed, and respond accordingly, e.g. stricter
application of the ecosystem approach with a cross sectoral perspective or more detailed standards for sectoral
activities. However, there may be complexities associated with sectoral data sharing standards and/or
intellectual property issues. The combination of improved communication, data sharing and transparency

between states and sectors will allow for a better understanding of overlapping activities and cumulative impacts

resulting in damage to the seabed in a particular area.
Scenario 3

Within Scenario 3, the creation of a shared crosssectoralspatial data repository would significantly improve

collaboration and allow understanding of spatial designations from the different sectors (e.g. area closures,
seasonal closures, gear restrictions etc.). In addition, the sharing of proposals for new activities would provide
visibility into various procedures and processes, for example the EIA process, and facilitate stakeholder
engagement and the identification of cumulative impacts associated with the removal of biological resources.
There would need to be institutional arrangements between the sectors to ensure the data is provided to the
platform which would be challenging. However, the benefits for transparency of activities, risks of cross sectoral
impacts and availability of information for assessment, would be great. The current fragmented sectoral

approach means that management efforts to implement an Ecosystems Approach, could be considered

ineffective in some instances due to inter-sectoral undermining of measures. The cross-sectoral coordination
that could be achieved through the Implementing Agreement would therefore be beneficial by ensuring that the

location of designations are shared and by facilitating better coordination.

Crosssectoral Considerations for Management Plans

Scenario 1

Parties are required to identify cross-sectoral implementation gaps as part of the informal adoption of
management measures. Any management plans that are written by Parties, whether for ABMT or for EIA
mitigation measures, must include the identification of potentially overlapping activities. These overlapping
activities should be taken account of in EIA processes where an EIA is being undertaken to take into account

cumulative impacts.
Scenario 2

Where overlapping activities are identified and are included within an EIA, the proposer of the activity must make
arrangements with those responsible for other activities, such as sectoral organisations. Any area based
measures which have management plans created, existing international organisations and Parties, must identify
potential cross-sectoral implementation gaps. The Scientific Committee will facilitate identification of these

gaps. It is encouraged that an EIA is undertaken before any designation of a marine protected area to identify
46



cross-sectoral implementation gaps.
Scenario 3

In order to coordinate activities, and support relevant management measures, the Management Organisation
provides a coordinating role. In addition, the scientific committee has a role in marine spatial planning processes.

The Scientific committee has an additional role in the context of identifying overlapping activities as part of the

development of management plans as part of MPA or EIA processes. Building on the encouragement of ElAs as
part of marine protected area designation, in Scenario 3 there is a requirement to undertake one. Finally, states

have a responsibility to ensure management plans are included with ABMT (including marine protected areas).

Compliance

Scenario 1

Scenario 1 suggests the creation of a Stakeholder forum including Parties, existing regional and international
organisations and relevant civil society. Issues of non-compliance are identified, discussed and potential
solutions are considered. In the options of Scenario 1, the level of ambition proposed is much lower as there is
no compliance body and no monitoring and control mechanism. Instead, issues of non-compliance can be

identified through a Stakeholder Forum, but not necessarily addressed, as this forum has no recommendation or

decision-making mandate. However, a forum such as this could be invaluable when considering a participative

approach, as noted in Preparatory Committee discussions.
Scenario 2

The legal options in Scenarios 2 propose the creation of a specific compliance body, similar to that of the

Montreal Protocol. It would be a non-adversarial process. Through these bodies, States are encouraged to self-

report or report other Parties. ° Self-referral mechanisms provide an opportunity for Parties to refer themselves
if they are failing to meet targets or if they lack the capacity to implement measures. This referral can then be

assessed by the compliance body, and additional support may be provided to such States to facilitate compliance.
Scenario 3

The legal options in Scenario 3 propose the creation of a specific compliance body, but instead of the basis being

the Montreal Protocol, under this Scenario the basis is the Aarhus Convention. It would be a non-adversarial

process but the two approaches (Montreal Protocol and Aarhus Convention) differ, for example, in the
composition of the compliance committee. Specifically, a compliance procedure based on the system of the
Aarhus Convention could be triggered by a submission from the public or relevant civil society organisations.

Through these bodies, States are still encouraged to self-report or report other Parties, and in addition to this

9 Compliance with the Implementing Agreement as a whole is a separate consideration and beyond the scope of this project
(see figure 1 of the Legal Scan (Barritt & Vinuales, 2016)). However, compliance mechanisms that relate specifically to AMBTs
and ElAs have been included here for completeness in respect of the three scenarios. These suggestions may be helpful for
compliance with other aspects of the Implementing Agreement.
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within Scenario 3, the public or NGOs can report issues of non-compliance.
Assessment
Scenario 1

The relatively weak Compliancemechanism means that successfully addressing pressures, including removal of

biological resources, may prove challenging, especially for activities such as IUU fishing.
Scenario 2

In this scenario, a Compliance Body is established, with the capacity to enforce standards and measures
implemented in Areas Beyond National Jurisdiction, a greater standard of enforcement than currently exists in
Areas Beyond National Jurisdiction. The option to self-report provides an opportunity for Parties to identify the
reasons behind non-compliance and communicate the need for assistance. A compliance body with the self-
reporting mechanism could allow channelling of funding to provide capacity for the States that have self-

reported.

Scenario 3

There is scope for the inclusion of a global surveillance mechanism to support control in particular areas, or flag
States given control rights if their ships are in the area. Alternatively, a commandeering mechanism could be
established whereby a monitoring and control centre can call upon a ship within the vicinity to support the
collection of evidence for non-compliance. The compliance mechanism is currently absent in ABNJ so a globally
consistent supporting mechanism would be a considerable advantage. However, it would require funding and
support. The Compliance component of scenario 3 includes self-reporting by states but in addition, other actors
such as sectoral organisations and NGOs can report issues of non-compliance. As such, issues of non-compliance
which might otherwise have gone unaddressed due to a lack of Member State monitoring capacity are reported
using private capacity, thus helping to mitigate the impacts of illegal, unsustainable or unauthorised removal of
biological resources. In addition, this mechanism may be effective in allowing States to request support where
they are likely to be non-compliant and use this as a means to appropriately develop capacity in relevant areas.

In addition, there is increased transparency and participation from a wider range of stakeholders.

Guiding Principles & Approaches

Following Preparatory Committee meetings 1 and 2, there has been some convergence on various components
of a new mechanism. For example, it has been agreed that guiding principles and approaches, such as
Transparency, Ecosystems- and Science-based Approaches, Precautionary principle/approach, and Common
Concern of Humankind should be used in the establishment of ABMTs. The following elements are included in

all three scenarios:

I Precautionary Approach
I Focus on Biodiversity

 Transparency
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Public participation
Common concern

Science-based approach

= =4 -4 -A

Savings clause

Treatment of Ecosystem Approacim all 3 scenarios

A fundamental cross-cutting approach identified at the Preparatory Committee meetings is the Ecosystems
Approach. Scenario 1 includes Ecosystem Approach referenced in the preamble. Scenario 2 extends this to
include the ecosystem approach in the main text. Scenario 3 further extends the application by additionally
making reference to an annex elaborating specific mechanisms and cross-sectoral approaches that use the

Ecosystems Approach, e.g. the Ecosystems Approach to fisheries. A Science-based Approach has also been noted

at Preparatory Committee meetings and is relevant to the application of the Ecosystem Approach.
Review of Scenario feasibility

The ecosystem approach is integral to recognition of biodiversity and ensuring that sustainable use is possible.
The increasing visibility of the Ecosystems Approach through the three scenarios, may facilitate improved
sectoral recognition and understanding of the wider ecosystem implications associated with, for example the
removal of significant numbers of a species population, and how such actions may affect other marine sectors.
A more detailed approach may prove difficult to implement successfully due to the increasing demands for
detailed analysis of not only the impacts of the proposed activity, but of the cumulative impacts of all activities

occurring within an area.
Treatment ofSavings Clausa all 3 scenarios

A crucial element of the new agreement, re-emphasised by State members of the BBNJ Preparatory Committee
process, is to ensure that the existing legal framework applicable to Areas Beyond National Jurisdiction is not
undermined by the new agreement. The specific meaning of this requirement and its specific manifestations
have not been spelt out in detail. The understanding of this requirement used to develop these legal options is
that all States agree that BBNJ must be protected and that therefore, the measures envisioned in the new
agreement must be consistent with existing law should there be any overlaps. Consistency has been achieved
by a levelling of the protection offered by different instruments through a simple technique, namely a ‘savings
clause’ whereby existing measures will take precedence over the Implementing Agreement in all those cases
where this agreement is less comprehensive or less stringent. All three Scenarios contains a ‘savings clause’.
Thus, the Implementing Agreement would ‘level up’ the existing international regime rather than ‘levelling it
down’. For example, in the context of ElAs, the savings clause would ensure that existing EIA processes, such as
those set out by Regional Fisheries bodies or the ISA in Areas Beyond National Jurisdiction, are not undermined
if the criteria set out in the new agreement are considered to be less comprehensive. Similarly, existing ABMTs

in ABNJ, such as the OSPAR marine protected area network, will not be undermined if these measures are
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deemed to be more stringent that those mandated in the new agreement. The decision on whether a measure

is more or less protective could be allocated in different ways depending on the coordination systems.
4.4.2 Application of cross-cutting legal aspects to pressures

This section contains the review of the various scenarios of the three identified pressures and identifies where
the cross cutting mechanisms have specific benefits to manage one of these pressures. The text does not assess
every component in every section, instead, specific components are selected to provide examples of particular

supporting mechanisms to manage pressures.

Removal of biological resources

Scenario 1

There is potential to alleviate pressures on biological resources by the Implementing Agreement supporting cross
sectoral communication and coordination. However, at the lower level of ambition some of the measures which
may be required to ensure sustainable use may be lacking.

Scenario 2

The existence of a permanent Scientific Committee would provide assistance in the assessment of the cross-

sectoral EIA reports and ensure that the removal of biological resources takes into account the ecosystem
approach and that there is recognition of the impacts of these actions. The scientific committee can therefore
also make recommendations to Parties on the implementation of management measures in light of scientific
evidence pertaining to the impacts associated with the removal of biological resources. Stronger cross sectoral
governance and compliance would be beneficial to ensure effective and coherent implementation of the

agreement.

Institutional Arrangementsunder this scenario provide decision-making responsibilities to the Governing Body
of the Implementing Agreement, and which also provides support to Parties in their implementation of measures
under the new Agreement. In coordination, the existence of a cross-sectoral data repository would support the
visibility of pressures and centralisation of data, information and coordination of management. The benefits of
centralised spatial data would allow better understanding of various biological resources (and therefore the
ecosystem) which are located in highly connected and dynamic environments. It could also reduce issues of
management information and experiences being stored in regional and sectoral silos, therefore allowing future

measures to be coordinated and visible to all Parties.
Scenario 3

In Scenario 3 Institutional Arrangementsprovide for the creation of a new Management Organisation with

decision-making functions and which is responsible for the implementation of measures under the new

agreement. With respect to the Guiding Principles & Approachesy additional annex is proposed to elaborate

specific mechanisms and cross-sectoral approaches that use the Ecosystem Approach. Communicationis

facilitated and the systematic integration of the key elements of the ecosystem approach into decision-making
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has the potential to minimise over-exploitation of certain resources, or reduce activities that will directly impact
a key link within the ecosystem that could cause destabilisation, for example the primary production basis. An
ecosystem approach can be used to assess and recognise the impacts associated with the removal of biological

resources making specific recommendations to Parties based on scientific evidence.

Damage to the seabed

Scenario 1

The mandate of existing organisations is expanded to include EIA processes in ABNJ. Damage to the seabed may
potentially be directly addressed through the creation of a mechanism through which measures to reduce seabed
damage, such as buffer zones, gear restrictions or marine protected areas, can be implemented. Standards for
activities that threaten the seabed (such as trawling, mining, and bioprospecting) can be set in Areas Beyond
National Jurisdiction. Additional support beyond just that outlined in Scenario 1 may be required to fully

recognise these benefits.

Coordination in line with a transparent and science-based approach, may allow for improved pressure analysis

and assessment of cumulative impacts from overlapping activities that may result in damage to the seabed.

Collaborative pressure and cumulative impact analyses would also allow states and organisations to determine
if existing measures are sufficient to address the level of pressure, and to develop new measures where

necessary.

Guiding Principles & Approachésclude a savings clause to ensure that no existing processes are undermined
by the measures implemented under the new Implementing Agreement. For example, the ISA already has a EIA
process in place for deep sea mining, and Regional Fisheries Management Organisations have various area based
management measures in place to prevent damage to the seabed from bottom fishing activities, for example

Vulnerable Marine Ecosystems.

Scenario 2

A compliancebody can also work with states and Regional Fisheries Management Organisations, or new sectoral
activities, to reduce damaging practices and hence reduce impacts on seabed biodiversity. Guiding Principles &
Approachesinclude ecosystem approaches that can be implemented to may prohibit activities occurring in

proximity to sensitive areas or areas where the cumulative pressure of seabed damage is too great.

Scenario 3

Through coordination, improved information sharing in the data repository can therefore allow the permanent
scientific committee to identify overlapping activities that threaten the seabed, and to address any associated
implementation gaps to reduce the likelihood of damage to the seabed. A new compliance bodycan enforce
measures to reduce damage to the seabed from activities occurring in ABNJ, and by providing the opportunity
for states, NGOs and existing regional organisations to report on issues of non-compliance may broaden the
scope of the compliance body to more effectively address activities causing damage to the seabed.
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Ocean acidification

Senario 1

At the initial level of ambition, an Implementing Agreement based upon the Precautionary Approach and the
Ecosystems Approach will allow existing regional organisations to implement measures in ABNJ that could be
used to directly and indirectly mitigate the pressure of ocean acidification. Coordination between organisations,
sectors and Parties is encouraged and the sharing of information could help regional organisations to identify
overlapping activities and to better assess the cumulative impacts of these activities towards ocean acidification.
A non-undermining approach is also advocated at this level of ambition so as to ensure that existing legislation
and standards to address ocean acidification are not undermined. However, the lack of a compliance mechanism
means that there is little opportunity to ensure measures are implemented, and may also lead to discord

amongst Parties.

Scenario 2

With increasing ambition, the Governing Body of the Implementing Agreement with a specific biodiversity
mandate in ABNJ could work to mitigate the effects of ocean acidification. A through the creation of specific
measures to protect areas with the potential to be climate change resilient or those containing particularly high
biodiversity from the cumulative impacts of human activities in proximity to these areas. Areas protected from
multiple impacts have the potential to be more resilient to climate change. Science-based and Precautionary
Approaches may allow for the identification of resilient areas and connectivity pathways between biodiverse
areas that, under a precautionary approach, can be safeguarded from human impacts until scientific
understanding and technology improves to a state in which it can address ocean acidification directly. Improved
communication may allow for collaboration between sectors and/or States to work together to implement
measures (for example to reduce CO2 emissions from activities in ABNJ) to protect the global commons into the
future. The new scientific committee has the potential to coordinate with other scientific bodies, such as those
working on climate change, to be aware of the most recent science and integrate that into the practices and

understanding of how to protect biodiversity and associated ecosystems from this pressure.

Scenario 3

Building on the elements of Scenario 2, improved coordination between sectors, organisations and Parties could
potentially promote collaborative efforts to implement networks of measures to address ocean acidification,
especially regarding connectivity between areas of resilience or of biodiversity importance. The creation of new
centralised data platform may allow for improved identification and spatial verification of vulnerable and resilient

areas, and hence, sectors may use this information to better plan future activities in ABNJ.

52



5 Conclusion

An Implementing Agreement under UNCLOS, focusing on BBNJ, provides many opportunitiesto improve the
state of the marine environment. At a basic level, the agreement could provide a mechanism for implementing
management measures in ABNJch as ABMTs and ElAs. This would be a significant step forward because the
existing legal and regulatory landscape is fragmented and contains significant gaps. Establishing appropriate and
effective crosssectoralcoordinationwill be a critical feature of the Implementing Agreement and must take the
views and insights of all stakeholder groups into consideration to be effective. Within ABNJ there are sectoral
enclaves that manage their activities in isolation from other sectors that may have overlapping impacts. At
present, these sectors have limited potential to manage their activities in the context of another sector’s work,
particularly where there is limited cross-sectoral understanding or communication and coordination.
Accordingly, facilitated cross-sectoral coordination will help account for the overlapping and cumulative impacts
of various pressures and in turn address some of the problems associated with legal and regulatory

fragmentation.

The Ecosystems Aproach would provide a useful means to frame the understanding of any pressures and
activities in the marine environment. As the ecosystem is the framework in which biodiversity is contained, it
can be used to understand the effect of individual impacts on parts of the ecosystem. It may be a useful

framework on which to base assessment of cumulative impacts and cressctoralpressures

Further workis required, in particular analysis of the legal options in relation to other pressureso biodiversity
that are present in ABNJ, such as noise pollution. The legal options outlined in this report should take into
account other current and future pressures, as well as accommodate additional concerns expressed by Member
States at the next Preparatory Committee meeting. Next steps subject to funding availability, are to further
develop the coordination between the legal proposals and discussions at the Preparatory Committee and to
integrate the biodiversity considerationswith these. The two other elements of ‘The Package’, capacity

development and technology transfesnd marine genetic esourcesalso require consideration.
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7 Appendix ABMT Legal Options

Legal options table for components relating to ABMTs under a new BBNJ Implementing Agreement.

This table provides the detailed legal options related to the components described above. Each component has three scenarios with increasing levels of ambition. As discussed

previously, these scenarios are presented as ideas to generate discussion. The components and scenarios are drawn from an understanding of what may be required by the

implementing agreement drawn from discussion at the Preparation Committees and the first two chair’s reports.

Component- ABMT

Scenario 1

Scenario 2

Scenario 3

Focus

Biodiversity focused MPA

Reference to ABMT (explicitly
referring to biodiversity
safeguard)

Biodiversity focused MPAs

Specific elaboration of provisions for
other ABMTs (explicitly referring to
biodiversity safeguard)

Biodiversity focused MPAs

Explicit provisions for other ABMT (explicitly
referring to biodiversity safeguard), for
example MSP

Existing MPA & ABMT

Existing MPAs and ABMT
proposed for international
recognition but not re-designated

Existing MPAs and ABMT included in a
global list of recognised measures in the
Implementing Agreement

Existing MPAs and ABMT proposed for
reclassification under the Implementing
Agreement

Proposal & Approval

Parties propose

Proposal based on regional
designation criteria

Consensus vote approval process

Parties or Regional Seas Organisations
may propose new measures

Approval is by the Governing Body of the
Implementing Agreement with a negative
resolution approval process, whereby
States representing a minimum of 51%
would formally vote against the proposed

Scientific Committee, Parties or Regional Seas
Organisations may propose

International organisations e.g. CBD, UNESCO,
IMO, FAO, UNEP may also propose.

Relevant civil society organisations/NGOs with
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Component- ABMT

Scenario 1

Scenario 2

Scenario 3

by Parties

measures, otherwise they are adopted

International organisations e.g. CBD,
UNESCO, IMO, FAO, UNEP may also
propose.

Proposal based on existing internationally
recognised designation criteria to be
identified

support from the Scientific Committee may also
propose.

Approval is by the Governing Body of the
Management Organisation with a negative
resolution approval process requiring
consensus to block designation (in the absence
of consensus to block, designation would
proceed)

A new set of criteria developed incorporating
existing criteria: EBSA, VME, PSSA, e.g. a
scientific global review of all criteria for deep
sea and ABNJ activities

Adoption of
Management Measures

A Informal management measures
decided between proposers and
relevant international, regional
and sectoral bodies.

Cooperation between existing
international, regional and sectoral
bodies to decide management plan with
assistance from the Scientific Committee
where necessary

Management measures required and to be
included in the Management Plan decided by
Scientific Committee in consultation with
existing international, regional and sectoral
bodies.

Targets

A No set targets

A timeline of targets set in the agreement
for the designation of MPAs

A timeline of targets set in the agreement for
the designation of MPAs and other ABMTs

Additional
Considerations

A Savings clause

Savings clause

Creation of an incubator for voluntary
MPAs such as MCA and SSC, with an
increased role for NGOs to help facilitate

Savings clause

Creation of an incubator for voluntary MPAs
such as MCA and SSC, with formal channels for
NGOs to help facilitate these and to coordinate
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Component- ABMT Scenario 1 Scenario 2 Scenario 3

these and to coordinate action. action.
A Review process to assess progress A Review process to assess progress towards
towards MPA targets MPA targets and ABMTs
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8 Appendix - EIA Legal Options

Component- EIA

Scenario 1

Scenario 2

Scenario 3

Focus

EIA

EIA

EIA

EIA Determination

Treaty to contain an
indicative list of relevant
activities that give rise to
EIA, including those with
transboundary or global
commons impacts.

EIA required for activities listed in
Annex | and for any activity within or
affecting MPA

Threshold test, inclusive of
transboundary or global commons
impacts

EIA required for all activities other than those

listed in Annex |

EIA required for any activities (even if included
in the list above) within or affecting MPA, EBSA

or sectoral ABMT

Threshold test, inclusive of transboundary and

global commons impacts

Scope of EIA

Minimum criteria for EIA and
Transboundary
Environmental Impact
Assessment (TEIA)
(minimum criteria to include
mention of mitigation
measures, the mitigation
hierarchy and consideration
of alternatives)

Detailed criteria for EIA and TEIA
(minimum criteria to include mention
of mitigation measures, the
mitigation hierarchy and
consideration of alternatives)

Minimum criteria for Strategic
Environmental Impact Assessment
(SEIA)

Detailed criteria for EIA and TEIA (building on
minimum criteria to include further detail on

mitigation measures, the mitigation hierarchy
and consideration of alternatives)

Detailed criteria for SEIA

Screening

Conducted by proponent
States

Conducted by proponent States

Intention to conduct EIA

If above certain threshold, new permanent
Scientific Committee to be involved in scoping,
review and decision-making. If below threshold,
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Component- EIA

Scenario 1

Scenario 2

Scenario 3

State intention to conduct
EIA communicated to
existing organisations

communicated to Secretariat of
Implementing Agreement

process left to proponent state

Conduct of EIA

Proponent State, with peer
review from at least 2 other
potentially affected or
otherwise relevant States

Proponent State, with assistance from
Scientific Committee and peer review
from at least 2 other potentially
affected or otherwise relevant States
identified by Scientific Committee

State, with assistance from Scientific
Committee and peer review from at least 5
other potentially affected or otherwise relevant
States identified by Scientific Committee

Where contested, possibility of resort to the
Management Organisation which allocates,
with assistance from Scientific Committee and
on a majority vote, responsibility for the
conduct of EIA

Review follow-up and
monitoring of EIA

Relevant authorities of
proponent State and at least
two other Parties to the
Agreement

Relevant authorities of the proponent
State with assistance (through formal
channels) from Scientific Committee
and a set number of Parties to the
Agreement, depending on the
residual impacts identified (greater
number of states suggested where
permanent or long-lived impacts
identified)

Monitoring by nominated Parties to
the Agreement other than the

Relevant authorities of the Proponent State
with assistance (through formal channels) from
existing organisations and new Scientific
Committee, and a set number of Parties to the
Agreement, depending on the residual impacts
identified (greater number of states suggested
where permanent or long-lived impacts
identified).

Where contested, possibility of resort to the
Management Organisation which decides, with
assistance from Scientific Committee and on a
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Component- EIA

Scenario 1

Scenario 2

Scenario 3

proponent State

majority vote, on whether the EIA meets certain
minimum appropriateness criteria

Monitoring by nominated Member State other
than the proponent State

Additional Considerations

A Obligation to assess
cumulative impacts

A Advisory ecosystems based
management mandate

A Obligation to monitor
progress

Obligation to assess cumulative
impacts

Advisory ecosystems based
management mandate

Obligation to monitor and report on
progress

Obligation to adopt measures to
ensure no significant adverse impacts

Notification procedure for residual
impacts and cross-sectoral
transparency

> > >

b

Obligation to assess cumulative impacts
Ecosystems based management mandate
Obligation to monitor and report on progress

Obligation to adopt measures to ensure no
significant adverse impacts

Power of Management Organisation to
suspend, modify or terminate activity if poses
threat of significant adverse impacts (akin to
ISA)

Notification procedure for residual impacts and
cross-sectoral transparency
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9 Appendix — Cross-cutting components of a new

Implementing Agreement

Component-cross Scenariol Scenario 2 Scenario 3
cutting
I Structure Structure Structure
Institutional
Arrangement A Governing Body (of the A Governing Body (of the Implementing A Management Organisation;

Implementing Agreement); Agreement); A Secret'ana.t (of the Management

A Secretariat of the Implementing A Secretariat of the Implementing _ Organisation);
Agreement); Agreement); A Scientific Committee;

A Stakeholder Forum A Scientific Committee; A Compliance Committee;

A Compliance Committee A Data Platform/Clearinghouse Mechanism;
A Cross-sectoral Repository

. o p o o ) A Establishment of new Management

A Expan.ded. mandate of §X|st|ng A DeCISIOf? malfln.g is via a votlng system Organisation with secretariat
organisations (e.g. Regional Seas for Parties within the Governing Body of }
Programmes (RSP) or RFMO) to the Implementing Agreement A Management Organisation with regulatory
cover ABNJ not yet covered by and decision-making functions and
existing organisations. A Establishment of permanent Scientific responsibility for issuing permits

) Committee and a Secretariat of the A Establishment of permanent Scientific

A Utilises scientific bodies within Implementing Agreement Committee and a Secretariat of the
existing organisations e.g. RSPs, Management Organisation
IMO, ISA

A Governing Body can assist

decision-making on issues if
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Component—cross
cutting

Scenariol

Scenario 2

Scenario 3

contention arises.

Implementation

Parties

Parties with support from new
Secretariat and expanded regional seas
organisations

New Management Organisation

Coordination

Existing organisations coordinate
with each other through annual
regional meetings facilitated by
UNEP.

Secretariat of Implementing
Agreement encourages
collaboration between
proponent States and existing
organisations

Secretariat of Implementing
Agreement manages a public
repository for relevant EIAs
throughout various stages

EIA proponent required to
identify potential cross-sectoral
cumulative impacts as part of the
assessment process.

Secretariat of Implementing Agreement
provides platform for international
communication between Parties and
existing organisations (IMO, ISA,
RFMOs)

Information exchange with
organisations prior to decision on EIA or
ABMT.

Creation of centralised, cross-sectoral
spatial data repository for data
communication

Formal channels for public participation

Secretariat of Implementing Agreement
manages a public repository for
relevant ElAs throughout various stages

Harmonising mechanism for sectoral
EIA approaches

EIA proponent required to undertake
cross-sectoral impact analysis

Coordination entrusted to the new
Management Organisation

Information exchange with organisations prior
to decision

Formal channels for public participation

Secretariat provides platform for international
communication between Parties and existing
organisations (IMO, ISA, RFMOs)

New data platform/clearinghouse mechanism
to facilitate sharing of information from
international, regional seas and sectoral
organisations to assist with the preparations
of the EIA

Creation of centralised, cross-sectoral spatial
data repository for data communication and
cross-sectoral coordination

Harmonising mechanism for sectoral EIA
approaches

EIA proponent required to undertake cross-
sectoral impact analysis.
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Component-cross Scenariol Scenario 2 Scenario 3
cutting
A Parties required to identify Proposer of activity to identify Secretariat of the Management Organisation
Crosssectoral

Considerations for
management plans

potential cross-sectoral
implementation gaps as part of
the informal adoption of
management measures for area
based management.

A Proposer of activity to identify

potentially overlapping activities
and account for in EIA

potentially overlapping activities, take
account for activities in EIA and to make
arrangements with those responsible
for overlapping activity

Existing international, regional and
sectoral organisations as well as Parties
required to identify potential cross-
sectoral implementation gaps as part of
the development of a management
plan for area based measures.

Secretariat of the Implementing
Agreement to facilitate the
identification of cross-sectoral
implementation gaps by notifying
international, regional seas and sectoral
organisations and encouraging them to
coordinate activities and where
necessary to adhere to relevant
exclusion zones

EIA encouraged before designating an
MPA to identify cross-sectoral
implementation gaps

to identify overlapping activities, take account
for activities in EIA and communicate with
both the proposer of the new activity and
those responsible for existing overlapping
activities and coordinate arrangements

In conjunction with the Scientific Committee,
existing international, regional and sectoral
organisations as well as Parties required to
identify potential cross-sectoral
implementation gaps as part of the
development of a management plan

Governing Body of the Management
Organisation to oversee and facilitate
coordination by notifying international,
regional seas and sectoral organisations and
encouraged to coordinate activities and where
necessary to adhere to relevant exclusion
zones

EIA incorporated into the designation process
to identify cross-sectoral implementation gaps

MSP undertaken by the Scientific Committee

Area based management tools (including
MPAs) include management plans with
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Component—cross
cutting

Scenariol

Scenario 2

Scenario 3

designated States.

Compliance

Stakeholder forum (including:
Parties; existing international,
regional and sectoral
organisations; and relevant civil
society organisations/NGOs)
whereby issues of non-
compliance are identified,
discussed and potential solutions
to ensure compliance considered

No formal facilitation or
enforcement

Support for RFMOs’ existing IlUU
processes and globally
communicated through
processes in Implementing
Agreement

Compliance Committee established
along similar lines to the Montreal
Protocol, whereby States can self-
report or where States can report on
other States.

Compliance Committee would have
both a facilitative and enforcement
approach depending on the relevant
circumstances

RFMOs required to record and report
IUU supporting of Parties.

Compliance Committee established along
similar lines to the Aarhus Convention,
whereby States can self-report, States can
report on other States, the Secretariat can
also report, and the public (including NGOs as
well as regional and sectoral organisations)
can report issues of non-compliance.

Compliance Committee would have both a
facilitative and enforcement approach
depending on the relevant circumstances

RFMOs required to record and report IUU
supporting of Parties.

Global surveillance mechanism

Guiding Principles &
Approaches

Ecosystems approach referenced
in preamble

Precautionary approach
Focus on biodiversity

Transparency

Reference to ecosystems approach in
preamble and in main text

Precautionary approach

Focus on biodiversity

Reference to ecosystems approach in
preamble and Management Organisation, and
annex to elaborate specific mechanisms and
cross-sectoral approaches which use
ecosystem approach e.g. ecosystems approach
to fisheries (EAF)

Stewardship
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> > > >

Public participation

Common concern
Science-based approach

Savings clause

Transparency

Public participation
Common concern
Science-based approach

Savings clause

> > > > > >

>

Precautionary approach
Focus on biodiversity

Transparency (reference to suitable
mechanism)

Public participation
Common concern

Science-based Approach (reference to
Scientific Committee)

Savings clause
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